

IN THE SUPERIOR COURT OF WASHINGTON

IN AND FOR THE COUNTY OF KING

	In re the Detention of


TERRY LAWLESS
Respondent.


	No. 06-2-29166-2 SEA
RESPONDENT’S REPLY BRIEF IN SUPPORT OF MOTION TO STRIKE AND DECLARATION OF KENNETH CHANG IN SUPPORT THEREOF 

Honorable Richard Eadie



I.
DECLARATION


I, Kenneth M. Chang, declare as follows under penalty of perjury pursuant to the laws of the State of Washington.


1.
I am one of the counsel for Respondent in the above entitled action, and am familiar with the pleadings and discovery that has been so far conducted in this matter.


2.
Petitioner’s counsel, including Ms. Robin Fox and Mr. David Hackett, in their respective declarations that I wanted to or sought to depose Ms. Jennifer Ritchie.  This is curious, as I have at lengths attempted to dispose of that misunderstanding time and time again.  The Notice of Deposition of Petitioner’s CR 30(b)(6) Agent(s) (which was attached as Exhibit 9 to Declaration of Counsel in Support of Motion to Strike, previously filed along with Mr. Lawless’ opening brief) did not specify Ms. Ritchie or for that matter, anyone in particular, as that choice to select one or more of the CR 30(b)(6) agents must be left to the Petitioner itself.  


3.
In fact, the formal notice of CR 30(b)(6) agent was served upon Petitioner on August 17, 2007.  However, even before that time, I had communicated to Petitioner’s counsel my intent to do so.  This is memorialized by my letter dated June 27, 2007 to Mr. Hackett, Ms. Ritchie and Ms. Fox, after a LR 37 conference, that summarized the parties positions on discovery matters, including my intent to note the Petitioner’s agents’ deposition.  In this letter, I made it absolutely clear:

[image: image1.png]1. CR30(b)6) Deposition:

If Tunderstand it correctly, your initial position was that this was a deposition of
Ms. Jennifer Ritchie, counsel for Petitioner. As I have clarified, this is not the case. CR
30(b)(6) specifically mandates that it is “the organization so named” that “shall designate
onc o more officers, directors, or managing agents, or other persons who consent to
testify on its behalf.> It is the Petitioner who gets to pick. 1do not. You also asked me
who 1 would pick if T were in your position. I really cannot answer that question for you
But my inability to answer that question for you does not somehow suggest that
Petitioner has no duty to designate an agent under that rule.




A true and correct copy of the entire letter is hereto attached as Exhibit 1.


4.
Mr. David Hackett, in his declaration, does confirm this fact that I made it clear that I was not noting a deposition of Petitioner’s lawyer.  However, to the extent that Mr. Hackett’s statements imply that I have agreed to reconsider my intend to note this deposition, it would be in error.  As I specifically summarized in the letter that followed the conversation,
You suggested that I consult with my supervisor, and I will certainly take that friendly advice.  In fact, this letter will be copied to Ms. Leslie Garrison.  However, at this time, I do not believe that my wish to defend my client and conduct what I believe is a necessarily discovery under the rules can be described as “outrageous” as you have done.  


We have reached an impasse on this issue.  I will note up the deposition formally, and you will move to strike the deposition.  You indicated that you may or may not seek sanctions.  

(Exhibit 1). (emphasis added) 


5.
I failed to see how much more clearer I could have made it than by indicated to all three lawyers for the Petitioner that I WOULD note the deposition and expected the Petitioner to move to strike the notice.  


6.
Apart from what was contained in the letter, there wasn’t any legal authority that Mr. Hackett could provide to convince me why my desire to depose a party litigant in a civil case would be “outrageous” or “frivolous.”  Neither did any other “seasoned voices within the Defender Association.”  A careful reading of Petitioner’s response still fails to elucidate why Mr. Lawless’ intent to depose the opposing party litigant is frivolous, outrageous, or even disallowed by the existing rules and case law.  

7.
In fact, the subsequent emails as discussed by Mr. Hackett in his declaration, makes it clear that I was very serious about noting the deposition, and took steps not to waive any objections of not hiring a court reporter for the day of the scheduled deposition.  This was done in an effort to save valuable resources, in the face of the blunt refusal of the opposing party to appear at its own deposition.  Mr. Hackett states in his declaration that the State understood the emails to mean that the deposition was being cancelled.  I am at loss how my email, dated September 17, 2007 to Mr. Hackett, stating that “If the 30(b)(6) agent of Petitioner fails to appear, we will then make our choice in asking for the remedy from the court” can be misconstrued as stating that the deposition is being cancelled.  


8.
Finally, with all due respect to Mr. Hackett who stated that I “made some jokes about his previous attempt to depose the prosecutor,” I must admit that I probably made a some passing and semi-humorous remark to Ms. Ritchie about the misunderstanding that she was supposed to be deposed by me.  This was done because I believe and have always believed that as a lawyer, I do not need to take necessarily adversarial processes of litigation too personally.  This was done after the Petitioner’s agent or its lawyers completely failed to appear at the scheduled deposition, and there was no need to have personally adversarial feelings towards Ms. Ritchie or Mr. Hackett, both of whom I respected for their ability as competent lawyers.  Even if there are open and unresolved and adversarial issues between the parties, I have always attempted to be cordial, friendly and respectful towards Ms. Ritchie, Mr. Hackett or any other attorneys representing the Petitioner.  I am disappointed that my poor attempt at humor is being somehow used against Mr. Lawless’ argument, as, for Mr. Lawless, the current situation is anything but humorous.  

9.
Petitioner’s counsel make much of the fact that Mr. Lawless did not move the court immediately at the failure of the Petitioner’s agent to appear.  However, Mr. Lawless does not have the affirmative duty to bring a motion regarding Petitioner’s failure to appear at its own deposition.  As I indicated orally over the phone and reiterated in my letter dated June 27, 2007, I fully expected the Petitioner to file a motion to strike a deposition prior to the date of the scheduled deposition. (Exhibit 1).  Petitioner made its own choice to ignore the court rules.  Petitioner cannot now complain that Mr. Lawless, who violated no court rules, should have done something about it earlier.  

10.
This is not all.  Petitioner’s discovery violations continue to mount.  These violations surround the witnesses surrounding the alleged 2003 incident in Florida.  

11.
Heather Johnson was the first witness that allegedly saw Mr. Lawless and a 14 year old named Brittnie in a truck together, and allegedly heard Brittnie telling Ms. Johnson that Brittnie had consensual sex with Mr. Lawless, and that this was how Brittnie allegedly lost her virginity.  As the court is now aware, Petitioner’s attorney had Heather’s contact information as of April 22nd of 2008, the date when Petitioner’s investigator took an unsworn tape-recorded statement from Ms. Johnson.  The statement was not provided to Mr. Lawless until  June 2, 2008, and even then, without ANY contact information for Heather Johnson whatsoever.  Mr. Lawless’ counsel continue to ask for the contact information from the Petitioner’s counsel, who in effect refused to provide the same.  


12.
On July 16, 2008, Ms. Anita Paulsen, my co-counsel for Mr. Lawless, and Ms. Robin Fox exchanged emails regarding this.  A true and correct copy of the email exchange is hereby attached as Exhibit 2.  In that exchange, Ms. Fox informed us that she did not have “good phone numbers or addresses for Heather or Jonna.”  In return, Ms. Paulsen asked Ms. Fox, then, to disclose any information that Ms. Fox had, whether good or bad.  Ms. Fox’s response to that request is attached hereby as Exhibit 3, where there is once again absolutely no mention of the contact information, good or bad.


13. 
Ms. Fox states in paragraph 10 of her declaration that she “gave [Heather Johnson’s] number to the defense.”  This is in error as of September 7, 2008.  No such number was provided to the defense despite the fact that a specific request to do so was made on July 16, 2008 by Ms. Paulsen as shown above.  When this was brought to Ms. Fox’s attention subsequently, Ms. Fox did finally provide that number on September 9, 2008. Exhibit 4.  Therefore, more than 4 months and the discovery cutoff had come and gone when finally the contact information of who might have been a key witness was provided to the Mr. Lawless’ counsel.  

14.
Yet another important discovery violation concerns the probably the most important witness of all, the 14 year old who allegedly had sex with Mr. Lawless. 


15.
Once again, Petitioner failed to supplement its discovery obligation by promptly providing a contact information to Mr. Lawless, and has given out the details of such a contact in a protracted and very much piece meal information.


16.
The first time that Mr. Lawless’ counsel realized that Petitioner had a good contact information was on September 2, 2008, when we received an email from Ms. Robin Fox. (Exhibit 5).  The email stated that:

Mr. Pardee also located Brittanie Depatie just as Don and I went on vacation last week.  She claims to recall nothing except being friends with Heather and going to a carnival.  She could have known and had sex with Terry Lawless.  Her parents were apparently present when she spoke to Chuck; they interrupted the call and hung up him.  I will talk to Chuck about the contact info. 
(Exhibit 5).  Here the inference was shown that it was in the realm of possibilities that she and Mr. Lawless had sex together.  There was no mention of any photographs of Mr. Lawless that were supposedly sent to Ms. Depatie.  


17.
On September 4, Mr. Lawless’ counsel for the first time receives the contact information, as shown on Exhibit 6.  


18.
On the same date, during the videotaped deposition of Mr. Lawless, Mr. Don Porter, counsel for Petitioner, for the first time provides a color copy of the supposed Ms. Depatie.  Mr. Porter did not indicate when the photos came into Petitioner’s possession.  


19.
The very next day, Mr. Lawless’ counsel called Ms. Depatie to interview her, and was able to reach her on the phone.  After telling Ms. Paulsen that 1) she did not know a Terry Lawless and she was sent a picture of the person but did not recognize the picture as anyone she knew, Ms. Depatie hung up the phone.  Please refer to the Declaration of Anita Paulsen, contemporaneously filed. 

20.
As a result, Ms. Paulsen sent an email to Ms. Fox, inquiring about whether or not Ms. Fox had known that pictures of Mr. Lawless was sent over to Ms. Depatie, as that information was not included in Ms. Fox’s previous emails regarding this subject. (Exhibit 7)

21.
Ms. Fox then responded by saying that she “knew about the pictures” but her understanding was that the pictures that were sent by email could not be opened by the recipients. (Exhibit 8).  


22.
Ms. Fox’s response brief, dated September 8, 2008, however, stated in the footnote 3 of page 11, “Ms. DePatie has been located by telephone and apparently indicated verbally she does not remember Terry Lawless or recognize a 2005 photograph of him.”  This was the first time that the photo that was apparently sent was specified, and Ms. Fox in her response brief does not indicate that Ms. DePatie was unable to open them.  


23.
Parties met and had a friendly informal conference on September 9, 2008, and at that time we as counsel for Mr. Lawless asked Ms. Fox if she could provide us with a detailed statement about exactly what occurred at the time Mr. Chuck Pardee contacted Ms. DePatie and Ms. Fox agreed.   At the time of printing of this reply, we have yet to receive the response.

24.
In a desperate attempt to reach who could be an important witness for Mr. Lawless, Ms. Paulsen sent an email to Ms. DePatie’s mother, Ms. Cloran, on September 11, 2008.  The email is attached as Exhibit 9.


25.
Ms. Cloran responded to the email on the same day as follows:

Dear Ms. Paulsen,
Brittnie spoke to a Mr. Chuck Pardee on August 20Th 2008. I was there with her during the conversation. He also sent her a picture of this guy terry Lawless. I have had several discusions [sic] with Brittnie about this matter. I'm sorry but she can not help any of you. She claims she has never seen this man or had any contact with him. I believe her, my daughter cannot lie to me without turning her head away from me. She looked me straight in the face and said Mom I DO NOT KNOW HIM. And if I had known about it I would have called the police on him years ago. 
The entirety of the email response is attached hereto as Exhibit 10.  However, we have not yet heard back from Ms. DePatie herself.  According to the above email, Petitioner’s representation that Ms. DePatie said she could have had sex with Mr. Lawless becomes questionable, and Ms. DePatie’s assertion that she did not have sex with Mr. Lawless more unequivocal.  


26.
Despite this rather troublesome statements by the main witness herself, the Petitioner is gearing up for this trial relying upon the telephone statement made by one Scott Skeel.  


27.
Mr. Skeel’s contact information was not provided by Petitioner, and Ms. Jonna Miller (aka Jonna Simmons), Mr. Skeel’s sister, during her deposition.  Petitioner’s response to this is  that they themselves did not have the contact information.  Yet, Petitioner also acknowledges that its counsel refused to provide Mr. Lawless’ counsel with contact information of such persons as Charla Simmons, because Petitioner itself had decided not to call Ms. Charla Simmons as its own witnesses.  This of course completely ignores the fact that Ms. Charla Simmons may have the contact information of Mr. Skeel and that she may voluntarily disclose the contact information for Mr. Skeel.  


28.
That is why Ms. Paulsen was forced to travel to Florida to locate these witnesses who have previously resisted all our effort to locate and contact them.  Ms. Paulsen did.  When in fact Ms. Paulsen located Mr. Skeel, he appeared to be completely intoxicated, and belligerent, and he kept on denying any knowledge of anything, by repeating that he had “amnesia.”  


29.
Under the circumstances, we are puzzled by the apparent displeasure that Ms. Fox appear to indicate in her declaration by characterizing Mr. Lawless’ desperate attempt to investigate this allegation as mere “unannounced and uninvited” visit.  


30.
Perhaps Mr. Skeel’s amnesia was due to the fact that, by all accounts, he himself had a three year long sexual relationship with Ms. Heather Johnson, starting from the year when Ms. Johnson was apparently 14 year old, while Mr. Skeel himself was apparently some 29 years old.  

SIGNED in Seattle, WA, this ____ day of September, 2008






Kenneth M. Chang, WSBA No. 26737

II.
ARGUMENT

1.
Petitioner’s Failure to Appear at Its Own Deposition.  


Petitioner argues, somehow, that this motion to strike is an attempt to “reopen litigation over the discovery responses that were resolved.” (State’s Response, page 13, line 4).  If we were the accept Petitioner’s argument, the best way to resolve a discovery issue would be ignore discovery request and hope that the other side doesn’t do anything about it.  This is not what is contemplated in the discovery rules: it is up to the objecting parties to bring a motion for protective order under CR 26(c), rather than simply ignoring the discovery request.  In fact, in the LR 37 summary letter dated June 27, 2007, this fact was made crystal clear: “We have reached an impasse on this issue.  I will note up the deposition formally, and you will move to strike the deposition.” (Exhibit 1).  Petitioner’s counsel did not indicate any disagreement with that statement subsequently, or indicated that that portion of the summary was somehow in correct.  

Petitioner further complains that Mr. Lawless failed to have any discovery conference under CR 26(i), which is formally adopted under King County Local Rule 37(e).  If the conference that took place on June 26, 2007, as reflected on the letter of June 27, 2007, is not such a conference, Mr. Lawless cannot imagine what other form of conference was needed or necessary.  It was clear that we had reached an impasse.  Furthermore, subsequent emails between Mr. Lawless’ counsel Ken Chang, and Mr. David Hackett on this issue, made it crystal clear that any other “discovery conference” on this issue would be futile.   Petitioner choose to ignore its own deposition, and Mr. Lawless may now choose to ask the court to impose the wide variety of the sanctions that are available under CR 26 and LR 37, which includes the striking of pleading, among others.  


Petitioner provides NO authority, NO argument, why a party in a civil litigation may not be deposed by opposing party.  The only possible argument is that this is “like criminal actions,” and are brought by the State of Washington.  Does this mean criminal rules apply?  Does this mean that Mr. Lawless had a right to refuse to testify, or to give deposition testimony?  Is this an action that is like “civil” action when it comes to Mr. Lawless being compelled to give deposition testimony, but it is like “criminal” action when the table is turned?  Petitioner makes no argument, and Mr. Lawless’ motion to strike based upon Petitioner’s failure to appear should be granted in its entirety.
2.
Petitioner’s continuing discovery violations.


Petitioner once again complains that this is a “discovery” motion and that prior to filing this motion, Mr. Lawless’ counsel should have had CR 26(i) and/or LR 37 discovery conference, and that Mr. Lawless failed to bring motion to compel under CR 37(a)(2).  This is a puzzling argument, because Mr. Lawless did have LR 37 conference and did bring a motion to compel and in fact, won that motion to compel.  It is the continuing refusal by the Petitioner to comply with that order, that compels this motion to strike.  Mr. Lawless is not required to bring in motion after motion after motion for every particular piece of information that Petitioner has clearly refused to provide.  

The Order Granting Respondent’s Motion to Compel Response to Respondent’s Amended Second Set of Discovery Requests, entered on September 24, 2007 (previously attached as Exhibit 4 to Declaration of Counsel in Support of Respondent’s Motion to Strike Pleading), compelled the Petitioner to provide the following information with respect to Petitioner’s allegation of recent overt act:

a.
the time, place and nature of the act or acts;

b.
the time, place and nature of the threat or threats;

e.
the identity of all persons who have personal knowledge of the alleged acts or threats identified above;

f.
the identity of all persons who have other pertinent knowledge of the alleged acts or threats identified above; and

g.
the identity of all documents that reference, summarize, memorialize, or pertains to the alleged  acts or threats identified above.
(previously attached as Exhibit 2 to Declaration of Counsel in Support of Respondent’s Motion to Strike Pleading).  One of the important point of this Order was that the Court found that these information was NOT protected by the work product doctrine as argued by Petitioner.  Therefore, Petitioner cannot hide behind “work product” objection, which has been overruled by the Court, in refusing to disclose the information sought by the interrogatory.  

Petitioner has finally came out and stated that the subsection a) by stating that its allegations of recent overt act is limited to 1) 2003 Florida allegation that involved Ms. DePatie and 2) 2005 Swedish Medical Center incident.  However, this was never before clearly stated, and Mr. Lawless’ attempt to clarify the Petitioner’s position through the use of the Requests for Admission was also rebuffed by Petitioner and objected to as, once again, “work product.”  Petitioner appears to argue that this should have been so obvious and clear to Mr. Lawless.  If so, why did Petitioner take all such pains from clearly stating the obvious?  Petitioner complains that it was because it did not want to “commit” itself.  This is contrary to the civil rules regarding discovery.  It must disclose what it knows, as seasonably promptly as possible.  In the beginning, Petitioner made an allegation of a “recent overt act,” and at that time it should have had some idea what particular act it was referring to.  Petitioner should have disclosed it as early as 2007.  If the investigation showed any additional information during the following discovery process, Petitioner would have the right and duty to AMEND the answers so as to ensure the previous answer was not misleading.  Instead of properly following its discovery obligation, it once again hid behind “work product” even after the court specifically held that the “work product” objection does not apply here. 


Petitioner was required to, then, under the terms of this court’s Order of September 24, 2007, to disclose the contact information of all persons who might have pertinent information regarding the 2003 Florida allegation.  Clearly, Heather Johnson was such a person.  Clearly Jonna Simmons/Miller was such as person.  Clearly Charla Simmons was such a person.  Clearly Scott Skeel was such a person.  Clearly Brittnie DePatie was such a person.   Mr. Ms. Fox’s own admission, she states that she “did not give the defense Charla Simmons’s or Jonna Miller’s contact information at their request.”  (Paragraph 15 of State’s Declaration in Opposition to Motion for Summary Judgment and Motion to Strike Pleadings).  This was because what she believed that her office had done in criminal sexual assault cases.  Unfortunately, Ms. Fox made a decision to willfully ignore the specific court Order entered in this case, compelling her to disclose all such information she had in her possession.

Even the contact information that Mr. Lawless’ counsel did receive, such as that of Ms. Heather Johnson, was not seasonably promptly disclosed.  Petitioner had that information as early as April of 2008, and ultimately the information was given to Mr. Lawless’ counsel in September of 2008, after Ms. Johnson had abandoned that contact number.  


With respect to the contact between Ms. DePatie and Mr. Chuck Pardee, the information that was disclosed to Mr. Lawless’ counsel were at best piece-meal, and appears to be inconsistent.  There has not been any representation by the Petitioner as to when Petitioner or its agent, Mr. Pardee, had in possession the contact information of Ms. DePatie and her photographs, which were disclosed on September 4, 2008.  According to Ms. DePatie’s mother, Mr. Pardee had this information at least as of August 20, 2008.  The discovery cut-off in this case was August 29, 2008.  The parties have agreed to extend the time for depositions beyond a discovery cut-off, as there were number of depositions to be done, and Mr. Lawless own deposition was extended specifically at the request of his counsel, Ken Chang.  However, with a contact information of such an important witness, it would have been hoped that the disclosure happened at least prior to the discovery cut-off.  


Ms. Robin Fox states that “[Petitioner] withheld nothing from the defense.  The defense may attach any suspicions it likes to the timing of production, but the fact remains, the state acted and acts in good faith.” (Paragraph 23 of Declaration of Ms. Fox).  It is not a matter of Ms. Fox’s subjective good faith.  In the management of the discovery obligation, Petitioner as a litigant has shown that it is willing to ignore, willfully so, the discovery requests such as a notice of deposition of a party, and the court’s Order specifically compelling the disclosure of crucial information.  Mr. Lawless asks the court to grant his motion to strike pleading, or in the alternative, other such remedies that the court find appropriate and just.
DATED this ______ day of ________________________, 200__.

THE DEFENDER ASSOCIATION







_________________________________________

Kenneth M. Chang, WSBA No. 26737


Attorney for Respondent

CERTIFICATE OF SERVICE

I, Kenneth M. Chang, certify under penalty of perjury under the laws of the State of Washington that I am the counsel for Respondent herein and that on __________________ I caused to be served on the person listed below in the manner shown.

RESPONDENT’S REPLY BRIEF IN SUPPORT OF MOTION TO STRIKE AND DECLARATION OF KENNETH CHANG IN SUPPORT THEREOF 
Deputy Prosecuting Attorney

King County Prosecuting Attorney’s Office

Sexually Violent Predator Unit

500 Fourth Ave. #900

Seattle, WA 98104

Tel: 206-296-0430

Fax: 206-205-8170
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Dated this _______ day of __________, 200_.
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