

Honorable ***
Hearing Date: ****
Without Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF ***
	****

Plaintiffs,


v.

****,



Defendants.
	NO.  *****
PLAINTIFFS’ MOTION FOR PROTECTIVE ORDER PREVENTING SECOND DEPOSITION OF PLAINTIFF *


COMES NOW plaintiffs **** by and through their attorneys *Attorney* brings the following motion for this court:

I.  RELIEF REQUESTED

Plaintiffs **** request a protective order pursuant to CR 26(c)(1) and CR 30(d) to prevent defendants from taking a second deposition of Plaintiffs *Plaintiff* after the discovery deadline.  Plaintiffs request terms for having to bring this motion.

II.  STATEMENT OF FACTS


This matter arises out of a motor vehicle collision that occurred on or about *** in King County, Washington and involved Plaintiffs *Plaintiffs*, and Defendants Gregory Kalb and his employer Fleet Delivery Service Northwest, Inc.  Plaintiffs filed their Complaint for Personal Injuries on ****. Plaintiff’s Complaint alleged, inter alia, severe injuries, which caused plaintiff *Plaintiff* to retire from his job as a ****, at which he served for over 23 years, and requests compensation for past and future wage loss.  Plaintiffs have not made a claim for psychological damages in this matter.  There has been no psychological treatment sought or received by plaintiffs as a result of the collision at issue.  Defendants claim they need a second deposition of plaintiff *Plaintiff* because he allegedly withheld information concerning psychological treatment.  Plaintiffs recall only one visit to an Employee Advisory Service counselor.

Defendants first set of interrogatories and requests for production to *Plaintiff* requested that plaintiffs identify “all physicians and others skilled in the healing arts whom you have consulted for examination, evaluation, treatment, consultation or otherwise for any and all injuries and/or illnesses, physical or mental, prior to the incident(s) alleged in the Complaint. “  Plaintiff objected to this interrogatory, as overbroad and burdensome and as to any, not expected to lead to admissible evidence.  Plaintiff agreed to sign (and subsequently did sign) stipulations for the release of medical records for a specified period of time, e.g. the last 10 years.  Without waiving any objections, plaintiff *Plaintiff* identified all known medical providers.

Plaintiffs answered defendants’ discovery requests on ***.  Defense counsel has served no further interrogatories or requests for production.  Plaintiffs signed stipulations included cardiologist records, Department of Labor & Industries records, chiropractic records, orthopedic records, physical therapy records along with records from plaintiffs’ primary care physicians over the last ten years, in addition to treaters for this collision.

Further, Plaintiffs provided defendant with copies of all records related to this injury with their settlement demand in January, 2001.

****’s deposition lasted two hours during which she answered all questions put before her.  *Plaintiff*’s deposition lasted four hours and he too answered all questions at that time.  At the conclusion of these depositions defense counsel stated he had no further questions and did not indicate a need for a second deposition of either plaintiff.  (See Exhibit 1 to Declaration of *Attorney*.)

On October 26, **** Plaintiffs *Plaintiffs* made themselves available and attended depositions at the request for defense counsel on October 16 ****.  At the time of plaintiffs’ depositions, plaintiffs signed Stipulations for the release of medical and other records, as they had previously indicated they would in their interrogatory answers provided to defense counsel on June 26, ****.  The Stipulations were returned to defense counsel on the same day of the deposition.

On January 13, **** Defendants’ counsel served plaintiffs’ counsel with a cover letter and Notice of Deposition for *Plaintiff*, scheduled for January 20, ****, which was (a) the discovery deadline and (b) the federal holiday Martin Luther King Day, which plaintiffs counsel’s office observed.  Defense counsel’s cover letter to the Notice of Deposition referenced records of a “nervous breakdown” on the part of *Plaintiff* (a term no psychiatric healthcare professional has used in reference to plaintiff *Plaintiff* at any time).  Plaintiffs’ counsel objected to defendants’ noting of a second deposition and advised in letter of January 14, **** to defense counsel that our office would be closed that day.  (Exhibit 3 to Dec of *Attorney*.)

At defense counsel’s request Plaintiffs’ counsel inquired of plaintiff *Plaintiff*’s employer **** and obtained a file on *Plaintiff* on January 17, ****.  Plaintiffs provided on January 17, **** a complete copy of the EAS file received on *Plaintiff*.  (See Exhibit 4 to Dec of *Attorney*.)  The file indicated a single visit for which Mr. *Plaintiff* self referred because he was “stressed out” at not being allowed to used the restroom as needed while on duty.

On January 21, **** Plaintiffs’ counsel received a fax from defense counsel claiming that *Plaintiff* saw a counselor in early **** and that plaintiffs counsel had not produced records from this counselor.  Plaintiff *Plaintiff* does not recall seeing any counselor in early ****.  Plaintiffs’ counsel have attempted to identify any such counselor through a review of records on Mr. *Plaintiff* but have been unable to identify any such counselor.  

Defense counsel requested an CR 26(i) conference for the very same day, January 21, ****, to discuss a proposed second deposition of *Plaintiff*.  Plaintiffs’ counsel attended the CR 26(i) discovery conference via telephone on January 23, ****, and objected to the noting of a second deposition on the grounds that the discovery deadline had now passed, and that defense counsel had had a full deposition of Mr. *Plaintiff* in October.  During the discovery conference defense counsel advised that they would be moving the Court for an Order to Compel the second deposition of *Plaintiff*.

III.  STATEMENT OF ISSUES
Whether plaintiff *Plaintiff* should be required to attend a second deposition after the Court imposed discovery deadline, where defendants have had the majority of plaintiffs medical records since January, 2001.   

IV.  EVIDENCE RELIED UPON

The declaration of counsel filed herewith and the records and files herein.

V.  AUTHORITY

LR 37(g) states, “unless otherwise ordered by the Court for good cause and subject to such terms and conditions as are just, all discovery allowed under CR 26-37, including responses and supplementations thereto, must be completed no later than 49 calendar days before the assigned trial date.”  As of the date of this filing of this motion, the parties are now 42 days before the trial date.  LR 37(g) further states, “Discovery requests that do not comply with this rule will not be enforced, absent a written agreement if it is likely to affect the trial date.”  The Case Scheduling Order in this matter in fact instructs all parties to refer to KCLR 37(g) with regards to the discovery cut-off, set forth on the Order at January 20, ****.
CR 26(c) provides that the Court “may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense. . . “.   CR 30(d) provides that on motion of a party or of the deponent and upon showing that the examination is being conducted in bad faith or in a manner as unreasonably to annoy, embarrass or oppress the deponent or party, the court in which the action is pending…may order the officer conducting the examination to cease forthwith from taking the deposition, or may limit the scope and manner of the taking of the deposition as provided in Rule 26(c).  The provisions of Rule 37(a) (4) apply to the award of expenses incurred in relation to the motion.  

This case does not involve psychological damages; Plaintiffs make no claim for psychological damage apart from the normal ‘blues’ anyone would feel at being in pain and dealing with a physical injury. No counseling was sought after or as a result of this injury.  Plaintiffs have been forthcoming in producing records from the Employment Advisory Service, which contain notes from one counseling session with Sara Maxwell, MSW, on September 14, 1995; as a result of workplace stress, despite the arguable issue of whether or not such records are or will be admissible at trial.

Plaintiffs have provided stipulations and records for medical and EAS records.  Plaintiffs claim no special damages for counseling or any mental health therapy and claim no emotional stress related to loss of work.  Plaintiffs have provided the only records they are aware of which show a single visit to an Employee Advisory Service for job stress.


Calling into question a person’s credibility or character with threats of “exposing” a person’s past psychological treatment is specifically intended to unreasonably annoy, embarrass or oppress the deponent or party, in this case Mr. *Plaintiff*.  Keeping in mind that there is very little evidence of any counseling involved here, even one or two visits to a counselor may be a sensitive issue to a person.  Were this a legitimate issue it could have been explored long ago. The very records themselves bear out the fact that this is a non-issue in this case.  The discovery deadline has now passed.  


Delay in pursuit of the issue is reason enough to preclude presentation of testimony at trial and therefore should preclude discovery as well.  In Western Sea, Inc., v. Dykstra, 99 Wn. App. 1015, 2000 Wash. App. LEXIS 2841 (2000), expert testimony was excluded at trial as a sanction due to the willful violation of a court discovery deadline by appellant:

A party’s failure to meet a discovery deadline may constitute willfulness where, as here, the party has no reasonable excuse and the delay in disclosure would have substantially prejudiced the other party.  Moreover, Western Sea presented the court on the record with the option of imposing a lesser sanction.  Therefore, we hold that the trial court did not abuse its discretion in excluding the witness.

Pursuant to CR 26(c) and CR 37(a)(4), plaintiffs request terms for bringing this motion before the Court.  As shown in the declaration of Counsel and of paralegal *Paralegal*, the total amount of attorney fees for this motion is calculated as follows:

Time Keeper

Rate

Hours Spent

Attorney Fees

*Attorney*

$ 200.00/hr
         1


$200.00

*Paralegal*

$  75.00/hr
         2


$150.00

TOTAL







$350.00

VI.   CONCLUSION

Plaintiffs have had to motion this Court to compel defendants to answer every set of discovery requests to ***.  The Court granted plaintiffs’ motions to compel on September 26, **** and January 17, ****. This Court has also had to order defense counsel to respond to plaintiffs’ settlement demand, on December 2, ****.  (Defendants have never provided Plaintiffs with a counter-offer to Plaintiffs settlement demand.)  On January 23, **** this Court Granted Plaintiffs’ Motion to Exclude Defendants Expert Witnesses **** at Trial for defendants non-disclosure of such witnesses until eight court days before the discovery deadline.

Good cause exists to prohibit the second deposition of *Plaintiff* beyond the discovery cut-off.  Plaintiffs respectfully request this Court to issue the protective order moved for herein.  A proposed form of order is delivered with the working copies. 


DATED this _____th day of January, ****.




By __________________________________________



*Attorney*, WSBA # *****


     Attorneys for Plaintiffs

cite Deines v. Vermeer Mfg., 133 F.R.D. 46, 47 (D. Kan. 1990) for the proposition that "a strong showing is required before a party will be denied the right to take a deposition," and also for the holding that a second deposition of a witness is permitted. Id. at 49.  

Several courts faced with similar situations have granted a party the right to take a second deposition, but have limited that deposition to matters not addressed in the first deposition. Perry v. Kelly-Springfield Tire Co., 117 F.R.D. 425, 426 (N.D. Ind. 1987)
� The Court’s Order further stated “Provided however, that defendants may move for a trial continuance and reconsideration of this order in the event that reconsideration is granted, the court will impose terms upon defendants to cover all reasonable deposition costs for such experts not disclosed in compliance with the scheduling order in this case, and for such other terms as may be appropriate."
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