

THE SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR *** COUNTY
	****, 



Plaintiff,


v.

*****,





Defendants.


	No.  ***
PLAINTIFF’S MOTION TO COMPEL DISCOVERY RESPONSES PURSUANT TO CR 26 OR IN THE ALTERNATIVE TO STRIKE WITNESS




I.
RELIEF REQUESTED

COMES now Plaintiff, *Plaintiff*, by and through his attorneys of record, ****, and move the Court for an order to compel discovery in the present case, requiring the Defendant State of Washington to provide, within 10 days after the entry of the Court Order to compel discovery, complete and certain answers and to produce certain documents responsive to Plaintiff’s First Interrogatories and Requests for Production, originally served upon Defendant on June 14, ****. Plaintiff’s discovery requests concern Defendant’s medical expert witness, and are necessary to allow for full and fair cross-examination.  Defendant has refused to even participate in an CR 26(i) conference regarding these requests. This motion is brought pursuant to Civil Rules 26 and 37, and includes a request for attorney’s fees.

II.
STATEMENT OF FACTS

Plaintiff brings a seaman’s personal injury claim under the Jones Act, 46 U.S.C. Section 688, et seq., and the federal maritime doctrines of unseaworthiness and of maintenance and cure.  The summons and complaint was filed on July 22, ****, and served upon Defendant on July 23, ****.

Plaintiff, *Plaintiff*, a seaman employed by *Defendant* (*DEFENDANT*), brought this lawsuit for damages he sustained as a result of receiving an electrical shock when he touch a electrical switch used to raise and lower the car ramp leading from the dock to the ferry. The *DEFENDANT*’s own documents acknowledge that a severed and frayed conduit leading to the switch caused the accidental electrical shock
. Mr. *Plaintiff*’s injury, which includes a chronic posterior shoulder dislocation, is not repairable and disables him from returning to heavy labor. Trial of this case is set for January 7, 2002.  The discovery cut-off was November 19, ****.

The *DEFENDANT* has only recently, in supplemental interrogatory answers received November 20, ****, made a claim through their electrical engineering expert witness, Edward Schaefer, that an injury to Mr. *Plaintiff* could not and did not occur, (Exhibit 1 to Dec of *Attorney*), despite the fact that this testimony directly contradicts *DEFENDANT*’s own internal documents. For example the vessel Mate wrote in his log that:


Mr. *Plaintiff* was shocked by apron remote station due to fraid (sic) power cable.

(Exhibit 2 to Dec of *Attorney*.)

The Master completed the U.S. Coast Guard Form 2692 Report of Injury or Death reporting that:


When vessel un-tied from dock at start of shift, tie-up line was pulled around curbing on apron and secured with tag line to apron railing.  The line rubbed on power cable to remote control switch causing electrical short.  Power cable insulation broken.…Electrical shock from faulty switch wire.

(Exhibit 3 to Dec of *Attorney*.)
In accordance with the discovery rules, CR 33 and 34, Plaintiff served Defendant with its 1st set of interrogatories and requests for production on June 14, ****.  On August 1, **** Defendant served to Plaintiff their answers and responses to these discovery requests.  Contained therein were several objections and refusals to answer or respond.  This motion concerns Interrogatory Nos. 21, 49-50, 54 and56; and Requests For Production Nos. 22,30-3.  These discovery requests are attached to this motion as Exhibit A.  Interrogatory No. 21 called for the defense to provide information on the opinions and bases therefore of any expert witnesses intended to be called by Defendant.  The actual interrogatory is as follows:

Interrogatory No. 21


State whether you or your attorney have consulted with any expert trial witnesses concerning any of the events alleged in the pleadings; and, if so, state:

a.
The name, address, phone number and employer of each person whom you expect to call as an expert witness at trial;

b.
The area of expertise of each such witness;

c.
The qualifications which support the expertise of each such witness;

d.
The subject matter on which each expert witness will testify;

e.
The substance of the facts upon which each expert will base his testimony;

f.
The precise substance of the opinions to which each expert witness will testify;

g. Summarize the grounds of each opinion that each expert witness will give;


Defendant’s response was as follows:   

Objection. Goes beyond discovery permitted by CR 26 and invades the work product privilege.  Without waiving these objections, no decision has been made as to what experts, if any, defendant will call at trial.  Experts will be disclosed at the appropriate time pursuant to the case scheduling order in this case.

Dr. *Expert*, M.D. was retained by Defendant, and identified only as a consulting witness in Request for Production responses (specifically nos. 22, 31 & 32.)  A week later Defendant identified Dr. *Expert* as an expert witness on August 7, **** in its Possible Primary Witness List as a medical expert who would testify at trial.  Defendant’s witness list states:

Dr. *Expert* may be called to testify about an independent medical examination of plaintiff on May 24, ****, review of plaintiff’s medical records and may give an opinion about the relationship between plaintiff’s medical condition and the alleged incident, about the reasonableness and necessity of plaintiff’s treatment, and about the prognosis for plaintiff’s medical condition.

(Exhibit 4 to Dec of *Attorney*.)

The *DEFENDANT* has refused to respond to several interrogatories pertaining to expert witnesses, they have proffered an expert opinion (after the discovery deadline) that no injury could possibly have occurred, and have also stated that a supplemental medical report from Dr. *Expert* may be forthcoming (well after the deadline for such reports.)

Interrogatory Nos. 49-50, 54 and56; and Requests For Production Nos. 22,30-32 pertain to Dr. *Expert*’s defense medical exam of plaintiff, the bases of his opinion and to his prior work on behalf of the Defendant.  Further, the State has refused to provide information or copies of any documents provided to Dr. *Expert* concerning plaintiff, and has refused to answer any questions concerning Dr. *Expert*’s other work as a defense medical examiner for the State.  This information is fundamental to the issue of bias and is a basic component of cross-examination.  Transcribed below are the aforementioned interrogatories and requests for production with Defendant’s objections, answers and responses:

INTERROGATORY NO. 49:
IME Report Charges

State the total anticipated and/or actual charges paid by defense counsel or Defendant for the examination and report to be prepared by Dr. *Expert*, M.D., Ph.D., or any other adverse examiner regarding *Plaintiff*.

ANSWER:


Objection.  Not designed to lead to relevant admissible evidence and is argumentative with respect to the term “adverse examiner.”  Without waiving objection, the complete IME report has been sent to plaintiff’s attorney on June 19, **** with the cost unknown at this time.

INTERROGATORY NO. 50:
IME Testimony
State the total anticipated and/or actual charges for the deposition and/or trial testimony of Dr. *Expert*, M.D., Ph.D., or any other adverse examiner on behalf of defendant *DEFENDANT*.

ANSWER:


Objection.  Not designed to lead to relevant admissible evidence and is argumentative with respect to the term “adverse examiner.”  Without waiving this objection, unknown at the present time.
INTERROGATORY NO. 54.


State the total amount of gross billings Dr. *Expert*, M.D., Ph.D., has charged to Defendant State of Washington to perform independent or adverse medical examinations and testify at deposition and/or trial. 

ANSWER:

Objection.  Not designed to lead to relevant admissible evidence and is argumentative with respect to the term “adverse examiner.”  Information is propriety to Dr. *Expert*.  Without waiving this objection, unknown to this defendant.

INTERROGATORY NO. 56.
IME Articles
List all articles written by Dr. *Expert*, M.D., Ph.D. including the name of the article, the name of the publications, the date, page number and volume or issue number. 

ANSWER:

Unknown to this defendant
REQUEST FOR PRODUCTION NO. 22:
IME Reports and Other Documents

Please provide the full and complete file relating to any IME exam of the plaintiff, including but not limited to all reports, chart notes, test results, and correspondence between the examining physician and defendants or its employees or agents.

RESPONSE:


Objection: Under CR 35 Defendant is required only to provide a copy of the IME report although documents are protected by the work-product privilege and by CR 26.  Dr. *Expert* is a consulting expert only at the present time and the defendant has not yet made a decision as to whether to call as an expert witness at trial.  If and when a decision is made to call Dr. *Expert* as an expert witness at trial, Plaintiff will have the opportunity to depose Dr. *Expert* and inquire into matters beyond the IME report itself.

REQUEST FOR PRODUCTION NO. 30:



Please produce copies of each report Dr. *Expert*, M.D., Ph.D. ever prepared as a result of an independent or adverse medical examination or an independent or adverse review of medical records from December 1, 1997 through the present.
RESPONSE:



Objection.  Not designed to lead to relevant admissible evidence.  Information sought is propriety to Dr. *Expert* and subject to patient/physician privileges and/or confidentiality/right of privacy of each person involved in any other medical examination.  Without waiving these objection, Defendant does not have custody nor access to any such documents.
REQUEST FOR PRODUCTION NO. 31:


Please produce the original of Dr. *Expert*’s full and complete file concerning plaintiff *Plaintiff*.

RESPONSE:


Objection: Under CR 35 Defendant is required only to provide a copy of the IME report although documents are protected by the work-product privilege and by CR 26.  Dr. *Expert* is a consulting expert only at the present time and the defendant has not yet made a decision as to whether to call as an expert witness at trial.  If and when a decision is made to call Dr. *Expert* as an expert witness at trial, Plaintiff will have the opportunity to depose Dr. *Expert* and inquire into matters beyond the IME report itself.
REQUEST FOR PRODUCTION NO. 32:


Please produce a copy of notes prepared by Dr. *Expert* concerning his review of medical records of plaintiff *Plaintiff*, and any and all test results, compiled profiles or interpretive reports concerning *Plaintiff* generated as a result of tests or examinations administered by Dr. *Expert*.

RESPONSE:

Objection: Under CR 35 Defendant is required only to provide a copy of the IME report although documents are protected by the work-product privilege and by CR 26.  Dr. *Expert* is a consulting expert only at the present time and the defendant has not yet made a decision as to whether to call as an expert witness at trial.  If and when a decision is made to call Dr. *Expert* as an expert witness at trial, Plaintiff will have the opportunity to depose Dr. *Expert* and inquire into matters beyond the IME report itself.
After Defendant changed Dr. *Expert*’s designation from a consulting expert to a trial expert witness, Plaintiff served Defendant with a request for supplementation of previous interrogatory answers and requests for production, to which defendant never responded.  (Exhibit 5 to Dec of *Attorney*.)  Plaintiff also, by accompanying letter specifically advised defense counsel of the areas that required supplementation.  (See letter at Exhibit 6 to Dec of *Attorney*.)  The letter stated:

“Included with this letter are Plaintiff’s Second Set of Interrogatories and Requests For Production of Documents to Defendant *DEFENDANT*, as well as Plaintiff’s Request for Supplementation of Defendant’s previous Answers & Responses.  There are some concerns over Defendant’s previous answers and responses to Plaintiff’s 1st Set of Discovery, which I will enumerate below.


...


With regards to RFP 31 and 32; as Dr. *Expert* has been designated by defendant as a witness, serving as the defense medical examiner, plaintiff has a right to any and all information provided to Dr. *Expert* on which the doctor forms the basis of his opinions.


Interrogatories 49 through 55, all of which Defendant objected to as requesting information not relevant.  All requested information goes to the question of bias, which is a fundamental topic of cross examination.  Plaintiff cannot fully meet Dr. *Expert*’s testimony without information relating to bias.  Please reconsider your objection.

...

Defendant has not ever responded to Plaintiff’s request.

On November 8, ****, Plaintiff requested an CR 26(i) Conference to discuss many overdue discovery issues along with planning for expert witness depositions.  (See letter dated 11-8-** to Defendant at Exhibit 7 to Dec of *Attorney*.)  Defendant refused to take part in an CR 26(i) Conference and only suggested that the parties could stipulate to the agreement that expert witness depositions be allowed to take place after the discovery deadline.  (See Plaintiff’s letter dated 11-14-** at Exhibit 8, and Defendant’s letter dated 11-14-** at Exhibit 9 to Dec of *Attorney*.)  Plaintiff responded by letter, (Exhibit 10 to Dec of *Attorney*), requesting that Defendant re-consider its position, which elicited a supplemental response to Plaintiff’s interrogatory no. 21 pertaining to expert witnesses, but no consent to an CR 26(i) Conference.

Recently, on November 20, ****, Defendant supplemented their answers to interrogatory no. 21.  This response from the *DEFENDANT* came after numerous requests by Plaintiff, (dating from August 24, **** to as late as 3 days before the discovery deadline), for the Defendant to respond to this (and other) interrogatories.  Defendant flatly refused and/or demurred to answer plaintiff’s discovery, with the sole exception of answering interrogatory No. 21 after the discovery deadline.

Within Defendant’s Supplemental Answer to interrogatory No. 21 the *DEFENDANT* stated:

See IME Medical Report previously furnished to plaintiff.  It is expected that Dr. *Expert* may have a supplemental report once he looks at the x-rays and MRI, which were not included in the records obtained from Virginia Mason previously.  If a supplemental report is prepared it will be forwarded to plaintiff’s counsel as soon as it is received here.


Defendant provided Dr. *Expert*’s supplemental report on December 13, ****.  Dr. *Expert* now says plaintiff’s records “show no significant electrical injury” and he states “This impression is supported by the reports … provided by your office.”  (Supplemental *Expert* report at Exhibit 11 to Dec of *Attorney*; emphasis supplied.)
III.
STATEMENT OF ISSUES


Whether the Court should compel Defendant to answer and provide complete responses to Plaintiff’s First Interrogatories and Requests for Production, or in the alternative strike Dr. *Expert* as a witness.
IV.
EVIDENCE RELIED UPON


Declaration of Counsel and attached exhibits, Certificate of Compliance, filed in conjunction herewith; and the records and files herein.

V.
AUTHORITY AND ARGUMENT

The Washington Rules of Civil Procedure provides that a party must answer interrogatories and provide response to requests for production within 30 days after the service of the respective discovery requests. CR 33(a), 34(b).  The requirement is clear; Defendant must provide answers and responses, or submit legitimate objections in timely manner. Defendant in this case has yet to produce any legitimate responses.  

Materials Requested are Relevant and Admissible - Bias


Plaintiff’s interrogatories and requests for production seek information calculated to lead to admissible evidence concerning Dr. *Expert*’s bias or prejudice.  Bias has long been recognized as an appropriate basis to impeach a witness; see United States v. Abel, 469 U.S. 45 (1984).  It is appropriate to subject experts who regularly provide services in a litigation or claims context to cross-examination about income generated by them through work of this nature, Collins v. Wayne Corporation, 621 F.2d 777, 784 (5th Cir. 1980) (prior earnings and fees are proper subject of expert cross examination); Creighton v. Jackson, 879 S.W.2d 639, 640-41 (Mo. App. 1994) (plaintiff’s expert was ordered to produce tax records); Trower v. Jones, 520 N.E.2d 297, 300 (Ill. 1988) (recognizing that earnings and frequency of work for plaintiff were proper subjects of cross-examination).  Specifically, the Court in Collins stated as follows:

A showing of a pattern of compensation in past cases raises an inference of the possibility that the witness has slanted his testimony in those cases so he would be hired to testify in future cases.

Collins, 621 F.2d at 784.


Evidence of a financial benefit is relevant and admissible on the issue of bias.  Alston v. Blythe, 88 Wn App 26, 41, 943 P.2d 692 (1997).  Other courts also recognize that “a pattern of testifying as an expert witness for a particular category of plaintiffs or defendants may suggest bias.”  Wilson v. Stilwill, 309 N.W.2d 898, 902 (Mich. 1991).  Consequently, evidence of that nature is discoverable.  Failure to provide discovery of relevant issues prejudices plaintiff’s ability to fully cross-examine a key defense witness.

Plaintiff’s interrogatories and requests for production go directly to the issue of bias and therefore should be viewed as relevant and admissible.

Materials Requested are Relevant and Admissible – File Materials


Defendant has refused to disclose any of the documents or information provided by Defendant to Dr. *Expert* concerning Plaintiff.  ER 703 provides for inquiry into the bases of expert opinions.  Comments to the Rule specifically provide for the Court to determine whether relied upon by the expert are of the kind relied upon by experts in his field.


CR 26(b)(1) provides that:

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.


…

It is not grounds for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

The burden is on the party opposing a medical expert opinion to probe and challenge the supporting data through cross-examination.  This cannot be done without access to that data through discovery.  The Court of Appeals in Hash v. Children’s Orthopedic Hospital, 49 Wn App 130, 741 P.2d 584 (1987) describes the process of presenting expert medical testimony noting that the ammunition for cross examination is available through discovery.

Nevertheless, an expert medical witness is not restricted by the usual rule requiring a witness to testify from firsthand knowledge, and may base an opinion on hearsay, such as reports, observation of others, and statements of the patient herself.  ER 703;  5A K. Tegland, Wash.Prac. Evidence § 304 (2d ed. 1982);  3 J. Weinstein & M. Berger, Evidence  703[02] (1985).  Also, a medical expert may render an admissible opinion without prior disclosure of the basis for that opinion.  ER 705;  Group Health Coop. of Puget Sound, Inc., v. Department of Rev., 106 Wash.2d 391, 399, 722 P.2d 787 (1986).  The combined effect of ER 703 and ER 705 is to give considerable flexibility in presenting expert medical opinion testimony.  A party may do so by eliciting the expert's opinion immediately after her qualifications are established, without any recitation of the expert's factual data, hypothetically or otherwise.  5A K. Tegland, § 310, at 89.  It is up to the other side to bring out the expert's supporting data, and to impeach its validity or the conclusions drawn.  See Smith v. Ford Motor Co., 626 F.2d 784 (10th Cir.1980) (construing Fed.R.Evid. 703 and 705, identical to ER 703 and 705); Because the expert's data and opinions may be explored during discovery, there is less need to use the court's time in requiring an elaboration of the factual basis for the opinion prior to cross examination.  5A K. Tegland, § 311, at 91.

Hash, supra, at 136-137 (emphasis supplied.)  


Without the discovery requested here Plaintiff is effectively deprived of the means to accomplish a full and fair cross-examination of the sole defense medical witness.  Dr. *Expert* specifically bases his opinion on unknown documents supplied by defense counsel.  As noted by the Commentators to ER 705: 



Without preliminary disclosure at trial of underlying data, effective cross-examination is often impossible unless the information has been obtained through pretrial discovery.  The court, therefore, should liberally grant permission for depositions and other discovery with respect to experts under CR 26(b)(4).

The Washington Supreme Court, in Washington State Physicians Insurance Exchange & Association v. Fisons, 122 Wn.2d 299, 341-343, 858 P.2d 1054 (1993), held:

The concept that a spirit of cooperation and forthrightness during the discovery process is necessary for the proper functioning of modern trials is reflected in decisions of our court of appeals.  [Citing Gammon v. Clark Equip. Co., 38 Wn. App. 274, 686 P.2d 1102 (1984).]

The Court also cited the amendments to the Federal Rules of Civil Procedure, Advisory Committee Note, 97 F.R.D. 166, 216-19 (1983), which pointed out that Rule 26(g) and the similar provisions in the Federal Rule of Civil Procedure “is designed to curb discovery abuse by explicitly encouraging the imposition of sanctions . . .”  Id. at 342.  This concern was based on the fact that “discovery abuse has led to widespread recognition that there is a need for more aggressive judicial control and supervision.”  Id.
An Award of Attorney’s Fees is Justified

Despite the repeated request for discovery responses, Defendant has failed to fully comply, and Defendant’s failure necessitated this motion. The Civil Rules provide for award of expenses in cases such as this.  

If the motion is granted, the court shall, after opportunity for hearing, require the party … whose conduct necessitated the motion … to pay the reasonable expenses incurred in obtaining the order, including attorney’s fees, unless the court finds that the opposition to the motion was substantially justified or that other circumstances make an award of expenses unjust.

CR 37(a)(4) [emphasis added].

The attorney’s fees requested by plaintiffs are eminently reasonable and should be ordered.  Although the choice of sanctions is within the discretion of the trial court, the sanction imposed should at least ensure that wrongdoing parties will not profit from their wrongs.  4 Orland & Tegland, Wash. Pract., CR 37 at 260, citing Gammon v. Clark Equip. Co., 38 Wn. App. 274, 686 P.2d 1102 (1984), aff’d 104 Wn.2d 613, 707 P.2d 685 (1985).  Here, the monetary and other sanctions proposed by plaintiffs, as outlined below, are fully warranted in light of the willful and deliberate nature of the discovery violation.  

Defendant has no substantial justification for opposing this motion, since they either responded with evasive or incomplete answers, as defined by CR 37(a)(3), or they simply did not respond.  This is not a situation where Defendant has even colorable justification for objecting to Plaintiff’s requests.  Further, there exist no circumstances that may make the award unjust, for it is precisely Defendant’s inaction that necessitated this motion.

Attorney’s Fees and/or Sanctions Sought

Plaintiffs seek an order from this Court finding that the defendant has engaged in purposeful discovery violation by not responding, failing to confer, and at times willfully misrepresenting responses to interrogatories and requests for production pertaining to their medical expert witness, in compliance with CR 26 as ordered by this Court.  Consistent with the provisions of CR 37(b), plaintiff seeks one of two types of sanctions:

(1) Defendant be required to provide to plaintiff complete and thorough responses to interrogatories 49-50, 54 and56, and requests for production nos. 22,30-32; and; 

(2) That defendant pay to plaintiffs’ counsels the sum of $750 for attorney fees.

(3) If Defendant does not comply with this Courts order to produce documents requested by Plaintiff, this Court should exclude the testimony of Defendant’s expert witness Dr. *Expert* at trial.


Defendant has had some one hundred sixty days in which to answer the interrogatories and produce documents responsive to the aforementioned requests and ample notice of this Motion.  Production of the data immediately upon entry of the court order is fair given the refusal of Defendant to respond.

VI.
CONCLUSION


The plaintiff and counsel take seriously this Court’s orders and court rules pertinent to this motion.  To the contrary, the defendant and its counsel have failed to comply with the Civil Rules of Discovery.  In addition to willfully breaching the duty to answer and respond seasonably to discovery requests, they have intentionally misrepresented their retention of an expert witness for trial as a consulting expert only and using this as justification for not answering certain interrogatories.  On other occasions Defendant claimed that certain interrogatories invaded the doctor/patient privilege, despite the fact that Defendant’s hired doctor is not a treating physician of Mr. *Plaintiff*.  Soon after Defendant identified Dr. *Expert* as an expert witness that would be called at trial, Defendant refused to supplement Plaintiff’s interrogatories and requests for production and remained steadfast to its inapplicable objections and unresponsiveness. Last, Defendant refused to participate in an CR 26(i) Conference, and now in an act of defiant arrogance, has provided a supplemental report of Dr. *Expert* to be admitted at trial.  A gross pattern of abuse has developed and action against the defendant must be undertaken by this Court.

DATED this ____ day of December, ****.



By __________________________________________

Attorneys for Plaintiff

� The *DEFENDANT*’s own vessel master reported the accident to the Coast Guard.  Likewise, the Supervisors Report of Injury records state that the cause of Mr. *Plaintiff*’s electrical shock was “frayed….” See Exhibit #3 to Dec of *Attorney*.�
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