

IN THE SUPERIOR COURT OF WASHINGTON

IN AND FOR THE COUNTY OF KING

	In re the Detention of


*INNOCENT CLIENT*
Respondent.


	No. ****
RESPONDENT’S MOTION TO COMPEL RESPONSES TO RESPONDENT’S AMENDED SECOND SET OF DISCOVERY REQUESTS 




I.
RELIEF REQUESTED


Respondent, *Innocent Client*, through his attorney of record, Kenneth M. Chang, and ********, and moves the Court for an order to compel discovery, requiring the Petitioner State of Washington to provide, within 30 days after the entry of the Court Order to Compel Discovery, complete and certain answers to Respondent’s Amended Second Set of Interrogatory and Request for Production, originally served upon Defendant on May 11, 2007.  This motion is brought pursuant to Civil Rules 26 and 37.

II.
PROCEDURAL HISTORY


This is a civil commitment proceeding under RCW 71.09 against Respondent *Innocent Client*.  The trial is currently scheduled for March 10, 2008.  On May 2, 2007, the Court denied Respondent’s Motion to Compel answers to his first set of discovery requests (Exhibit 1), consisting of 16 interrogatory questions and 16 requests for production.  At the time of the entry of the order, Respondent’s second set of discovery requests was pending.  This request consisted of one interrogatory question and one request for production.  

On May 3, 2007, Respondent’s counsel sent an email to Ms. *Prosecutor*, counsel for Petitioner (Exhibit 2), asking about the status of the second discovery request, served upon Petitioner’s counsel on December 29, 2006.  Ms. *Prosecutor* responded right away via email, asking Respondent’s counsel whether or not the single interrogatory would be amended in the light of the Court’s May 2nd ruling (Exhibit 3).  In the spirit of cooperative discovery process, Respondent’s counsel indicated to Ms. *Prosecutor* that essentially what we are seeking through the single interrogatory is identification of the facts Petitioner relies upon when it alleges *Mr. Client* committed a recent overt act (Exhibit 4).  Respondent’s counsel received no reply from the State.  

In order to expedite the process, Respondent’s counsel amended the second set of discovery requests, and voluntarily agreed that it would restart the 30 day deadline (Exhibit 5).  Respondent’s amended second set of discovery requests, in its entirety, is attached as Exhibit 6 of the Declaration of Counsel in Support of Motion to Compel Responses to Respondent’s Amended Second Set of Discovery Requests, filed herewith.  It was served upon the Petitioner and its counsel on May 11, 2007.

 For the next 30 days, Respondent’s counsel did not receive any responses, comments or objections from the Petitioner’s counsel with respect to the amended interrogatory.  On June 12, 2007, Respondent’s counsel sent a letter to Ms. *Prosecutor*, asking for an LR 37 conference (Exhibit 7).  A copy of the letter was sent via email as a courtesy to Ms. *Prosecutor* on the same day.  Petitioner’s response arrived soon after delivery of the letter, and the entire response, along with Ms. *Prosecutor*’s cover letter, is attached as Exhibit 8.  One hundred and sixty-five days after the Petitioner’s counsel was served with a simple interrogatory that was designed to flesh out just exactly what the Petitioner alleges as a “recent overt act” in this case, the following was the Petitioner’s entire response.
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Response: Objection. Work Product. Tn addition, requested information previously

provided in discovery. In addition to being previously provided, the discovery containing the
specific information requested was provided on compact disc in Adobe format, organized by
subject matter and labeled.





Finding this response less than complete, on the following day, Respondent’s counsel sent the Petitioner’s counsel a letter requesting a LR 37 conference (Exhibit 9).  On June 26, 2007, the parties held a LR 37 conference, and the parties’ respective positions are summarized in Respondent’s counsel’s letter to Petitioner’s lawyers, dated June 27, 2007, attached as Exhibit 10.  
III.
STATEMENT OF ISSUES


Whether the Petitioner should be required to answer a single interrogatory question designed to elicit the factual basis for the Petitioner’s allegation that Respondent committed a “recent overt act.”
IV.
EVIDENCE RELIED UPON


Declaration of Counsel and attached exhibits, Certificate of Compliance, filed in conjunction herewith; and the records and files herein.

V.
AUTHORITY


This Court denied *Mr. Client*’ first motion to compel on May 2nd 2007.  *Mr. Client* accepted the Court’s ruling and did not continue to request any amended version of the first set of discovery requests, which consisted of 16 interrogatories and 16 requests for production.  What is at issue in this particular motion is simply a single interrogatory designed to discover the factual basis for one of the Petitioner’s major allegations.  This particular interrogatory was not before the Court when the Court last ruled.  However, Petitioner’s response appears to assume that since the Court denied the first motion, that the Court will also deny this motion.  The sole interrogatory at issue here is a simple request for the factual basis for one of the elements that Petitioner must prove at trial.  Petitioner resists this simple request with a laundry list of objections and amorphous responses. 

The interrogatory at issue asks the following core question:

State with particularity all acts or threats done by Respondent or allegedly done by Respondent that has either caused harm of a sexually violent nature or created a reasonable apprehension of such harm in the mind of an objective person who knows of the history and mental condition of the Respondent.” 
(Page 5, Exhibit 6)


This interrogatory question is a result of the Petitioner’s allegation that *Mr. Client* committed a recent overt act.  
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secure facility. In addition, the State alleges that since being released from total confinement, the
respondent has committed a recent overt act.

Therefore, pursuant to RCW 71,09 ef seq. respondent should be committed to the custody of the
Department of Social and Health Services in a secure facility for control, care, and treatment
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Petition and Prosecutor’s Summary, page 1 lines 22-23.  The commitment statute requires the Petitioner to prove beyond a reasonable doubt that *Mr. Client* committed a “recent overt act” which is defined in RCW 71.09.020 (10) as 
any act or threat that has either caused harm of a sexually violent nature or creates a reasonable apprehension of such harm in the mind of an objective person who knows of the history and mental condition of the person engaging in the act.
*Mr. Client* is entitled to know upon what facts Petitioner’s allegation of a recent over act is based.  The Petitioner’s answer was exactly like all other answers that it provided to almost all of the first set of interrogatories.
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(Exhibit 8).  
1.
Work Product Objection.  


The Petitioner’s main objection is that of “work product.”  Throughout the parties’ discovery conferences, Petitioner’s counsel never really explained why the information Respondent seeks is protected as work product.  Judging from the LR 37 conferences and Petitioner’s past arguments, it appears that the Petitioner’s argument is primarily that the interrogatory seeks opposing counsel’s mental impressions.  This argument misstates what *Mr. Client* is seeking through the interrogatory and misconstrues the doctrine of work product.  

Harris v. Drake, 152 Wn.2d 480 is one of the latest Washington Supreme Court cases to consider the doctrine.  
The work product doctrine provides a qualified immunity from discovery. Under the work product doctrine, documents prepared in anticipation of litigation are discoverable only upon a showing of substantial need. Heidebrink v. Moriwaki, 104 Wn.2d 392, 396, 706 P.2d 212 (1985). The doctrine is incorporated in CR 26(b)(4)…

Harris v. Drake, 152 Wn.2d 480, 486 (2004) (emphasis added).  CR 26(b)(4) in turn provides that: 
Trial Preparation: Materials. Subject to the provisions of subsection (b)(5) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subsection (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative (including his attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.
(emphasis added).  Just as the Supreme Court in Harris has ruled, Civil Rule 26 applies only to production of “documents and tangible things,” that is, materials.  It is true that the rule also talks about protection of “the mental impressions, conclusions, opinions, or legal theories of an attorney.”  However, that is a protection that comes into play if and only if the Court orders  production of materials that may contain such matters. 

Petitioner’s only conceivable argument is that the interrogatory asks Petitioner to apply facts in their possession to the law applicable in this case, and therefore, it must be seeking Petitioner’s counsel’s mental impression.  This argument misses the mark by far.

To begin with, the Civil Rule explicitly states that:
An interrogatory otherwise proper is not necessarily objectionable merely because an answer to the interrogatory involves an opinion or contention that relates to fact or the application of law to fact, but the court may order that such an interrogatory need not be answered until after designated discovery has been completed or until a pretrial conference or other later time.
CR 26(b).  If indeed an interrogatory seeks improper work product, “merely” because it asks the opposing side to apply facts to the law, then CR26(b) would be invalid. Petitioner provided *Mr. Client*’ counsel no argument to support the claim that the answer to the interrogatory is protected work product.

The only argument advanced by Petitioner’s counsel at the June 26, 2007 LR 37 conference is that the interrogatory is improper because it is a “contention interrogatory” (See Exhibit 10).   This is another side of the same coin: that it is improper because it seeks Petitioner’s contention, which Petitioner’s counsel equates with their mental impression.  However, federal courts have approved the use of the “contention interrogatory” as a valid and useful discovery tool.  See, Starcher v. Correctional Med. Sys., Inc. 144 F.3d 418, 421 n.2 (6th Cir. 1998).   Because the federal discovery rules are essentially identical to the Washington rules, the courts have looked to federal court decisions for guidance.  See, Washington State Phys. Ins. Exchange and Assoc. v. Fisons Corp., 122 Wn.2d 299, 341, 858 P.2d 1054 (1993).  

A recent law review article succinctly summarized the validity and value of the contention interrogatory in modern litigation.  
“Contention interrogatories are inquiries that require the identification of positions on issues in the case.  Contention interrogatories "seek to clarify the basis for or scope of an adversary's legal claims. The general view is that contention interrogatories are a perfectly permissible form of discovery, to which a response ordinarily would be required."  An example of a contention interrogatory is: "Do you contend that plaintiff was contributorily negligent regarding the accident on August 6, 1998?"
The contention interrogatory is valuable for a few reasons. First, it forces the adversary to reveal her basis for positions taken in the pleadings.  Second, it is generally immune from evasion because the responding party cannot claim ignorance of the answer when the question is based on the responding party's claims.  In fact, if in a negligence case, one's adversary responds, "I do not know at this time," she is "inviting a motion for summary judgment or a motion to strike under Rule 11."  Third, contention interrogatories are often "invaluable in narrowing the issues, laying foundations for motions, and preparing a thorough trial defense.”

Amy Luria & John E. Clabby, An Expense out of Control: Rule 33 Interrogatories After the Advent of Initial Disclosures and Two Proposals for Change, 9 Chap. L. Rev. 29, 34-35 (2005) (citations omitted) (attached as Exhibit 11).  As the article states, it defies common sense for a party to make an allegation, whether it is an allegation of negligence or of a recent overt act, that necessarily involved an application of fact to the law, and then later claim it should not have to specify the details of the allegation because it involves application of fact to the law.   By making the allegation, it is only fair that the litigant should not hide behind “work product” doctrine when it comes to the specifics of that allegation.  “Work product protection is waived when ‘disclosure is inconsistent with maintaining secrecy from possible adversaries.’”  Melissa L. Nunez, Note, The Attorney, Client And ... The Government?: A New Dimension To The Attorney-Client Privilege And Work Product Protection In The Post-Enron Era, 82 Notre Dame L. Rev. 1311, 1320 (citing Stix Prods., Inc. v. United Merchs. & Mfrs., Inc., 47 F.R.D. 334, 338 (S.D.N.Y. 1969)).  

Interrogatories in general, and contention interrogatories in particular, are supposed to be a cost efficient means of exchanging information, narrowing down the issues and containing unnecessary expansion of discovery.  
[I]nterrogatories, in theory, should lead to the inexpensive exchange of information between the parties. An exchange of information early in litigation should lead to a faster resolution of the dispute and might even encourage settlement.  Substantive answers to interrogatories should also lead to more targeted discovery requests, which in turn might lead to a faster resolution of the dispute. If the device worked more efficiently, then it should help decrease the cost of litigation and increase its speed.  

Luria et al.,  at 34 (Exhibit 11).  The documentary discovery provided by the Petitioner consists of  more than 2,000 pages containing countless names of potential witnesses and potential allegations.  To be sure, not all the discovery pertains to the recent overt act allegation.  However, without something more specific to go on, *Mr. Client*’ discovery prospect becomes daunting indeed, especially when it comes to one of the most central issues of this case, and it becomes increasingly difficult to focus investigation efforts to shape and narrow the contested issues in this case.   This is why the contention interrogatory is permitted and should be encouraged in civil litigations like this.

Petitioner also indicated during the LR 37 conference that the only way *Mr. Client* can narrow the Petitioner’s contention is to file a CR 12(e) motion for more definite statement (Exhibit 10).  Strictly speaking, this is not really an argument as to why the interrogatory is improper.  Petitioner assumes, without any supporting authority, that the 12(e) motion and the interrogatory are somehow mutually exclusive.  This is not the case.  
If the defendants need more information concerning the plaintiff's claim, they can serve a contention interrogatory on the plaintiff, Fed. R. Civ. P. 33(c); Thomson v. Washington, supra, 362 F.3d at 971; Shah v. Inter-Continental Hotel Chicago Operating Corp., 314 F.3d 278, 282-83 (7th Cir. 2002); Ryan v. Mary Immaculate Queen Center, supra, 188 F.3d at 860, or file a motion for a more definite statement, Fed. R. Civ. P. 12(e).

Pratt v. Tarr, 464 F.3d 730, 733 (7th Cir. 2007).  They are not mutually exclusive and the Pratt court encourages the use of the contention interrogatory to seek specifics of a litigant’s claim. 
The interrogatory does not seek protected “work product,” and there is nothing improper about a contention interrogatory.  Petitioner should not be allowed to hide behind the “work product” objection in order remain vague and elusive about one of the central allegations that it made.
2.
Requested Information Previously Provided in Discovery


If we were to follow the Petitioner’s answer as it is stated, there are 17 instances where the term “recent overt act” is mentioned contained in 14 total pages out of over 2,000 pages of the documentary productions by the Petitioner, and all of the 14 pages are attached as Exhibit 12. Petitioner may be tempted to argue, then, that this should be sufficient in answering *Mr. Client*’s question.  But this raises more questions than it answers.  


First, are these ALL the instances where the term “recent overt act” is mentioned?  What if Respondent’s counsel missed a reference to “recent overt act” in reviewing some 2,000 pages of discovery?  Petitioner’s counsel may argue that it is easy to search for the term since the pages have been rendered searchable through the optical character recognition process.  Then, why didn’t the Petitioner’s counsel do the search and answer the question accordingly?  In other words, why shouldn’t Petitioner bear the burden of searching and identifying? Moreover, any optical character recognition process is not perfectly reliable, and makes plenty of mistakes.  For example, if a text image is rendered as “recend overt act,” the search parameter for “recent overt act” will not find it.  Possible misspelling combinations are almost endless.  This error rate increases depending upon the quality of the scan, and it becomes impossible when it comes to a handwritten document.  The ultimate question is who should bear the burden of correctly locating all the pages that make reference to “recent overt act”: should it be *Mr. Client* whose liberty has been deprived NOT because of what he has done, but only because of the allegations made by Petitioner that he is likely to do something wrong in the future, or the Petitioner itself who is making the allegation in the first place?

Second, even if we assume that the 14 pages contain all the references to “recent overt act,” what does this mean as far as the allegation of the Petitioner is concerned?  For example, page TLL0816 (Exhibit 12) mentions a “possible Recent Overt Act” based upon allegations of wrong doings in Florida.  This never resulted in the filing of SVP petition, and it appears that this was later abandoned, as there was no sufficient evidence to support the allegations.  See TLL0859 (Exhibit 12).  Is the petitioner now alleging that this too constitutes a “recent overt act” for the purposes of the present SVP petition?  Of course the Petitioner is free to make whatever allegations it wishes, provided that it has a valid basis for doing so.  The real problem is the limited resources that *Mr. Client* has in discovery and investigation.  If the Petitioner does not allege this as a recent overt act, *Mr. Client* may be able to prioritize the investigation effort, and choose to focus on other aspects of the “recent overt act” allegations.  If the Petitioner does in fact allege the Florida allegations as an integral part of the recent overt act, *Mr. Client* needs to give more weight to investigating the Florida allegations that involve many witnesses whose address and contact information is currently unknown to *Mr. Client*.  This may involve depositions out of the state, as well as hiring a local investigator to track down witnesses.  The lack of specificity in the Petitioner’s allegation will only result in waste of resources for both parties, as well as for the courts.  Petitioner made the allegation, and Petitioner should bear the burden of specifying what it is that it’s alleging.   

Finally, Petitioner’s current answer is not even limited to the 14 pages that reference the term “recent overt act.”  In fact, the Petitioner’s answer refers to ALL of some 2,000 pages of documents, thereby forcing *Mr. Client* to play the guessing game.  The whole point of discovery is that a litigant should NOT have to play guessing games in litigation.  

These reasons demonstrate answers such as the petitioner provided in this case are insufficient.  CR 33(a) provides that “[e]ach interrogatory shall be answered separately and fully in writing.”  CR 33(c) does provide an option to “specify the records from which the answer may be derived or ascertained” as a “sufficient answer” to the interrogatories in certain situations.  The rule, however, is very clear that such a “specification shall be in sufficient detail to permit the interrogating party to locate and to identify, as readily as can the party served, the records from which the answer may be ascertained.”  


Therefore, simply referring to documents already provided, without any specificity, is not sufficient.  The case law from Washington and Federal courts support this view.  In Lurus v. Bristol Laboratories, Inc., 89 Wn.2d 632, 574 P.2d 391 (1978), the Washington Supreme Court faced a similar discovery dispute.  The defendant in that action answered many of plaintiff’s interrogatories by referring plaintiff to a 3,327-page document.  The plaintiff “moved to compel answers to certain interrogatories which defendant had answered only by way of general reference” to that document. Id. at 634.  The trial court granted the motion to compel, and the state Supreme Court upheld that decision, noting in particular:

CR 33(c) is an exception carved into the policy behind the civil rules promoting liberal discovery between the parties encouraging pretrial settlement of claims.  While CR 33(c) should remain efficacious, it should not be used to circumvent the underlying policy of discovery before trial.

Id. at 636.  Indeed, if the responding party can simply produce a mass of business records without any specificity in response to interrogatory requests, there will be no need for any litigants to answer a single interrogatory.  Discovery process involves more than a simple mass information download; it envisions a clarification of a litigant’s position as well as exchange of structured and meaningful information.   In other words, the interrogatory questions can serve the role of a civil bill of particulars.  


The federal courts have reached essentially the same conclusion.  In Cambridge Electronics Corporation v. MGA Electronics, Inc., 227 F.R.D. 313, 323 (C.D. Cal. 2004) the U.S. District Court held that “plaintiff's response that the information requested could be found in business records is inadequate under Rule 33(d) because it failed to identify where in the records the answers could be found.”  


This is not a novel approach.  As early as 1983, the Ninth Circuit Court of Appeals in Rainbow Pioneer # 44-18-04A v. Hawaii-Nevada Inv. Corp., 711 F.2d 902, 906 (9th Cir. 1983) aptly summarized this requirement.

A party may answer an interrogatory by specifying records from which the answers may be obtained and by making the records available for inspection. Fed. R. Civ. P. 33(c). But the records must be specified "in sufficient detail to permit the interrogating party to locate and identify, as readily as the party served, the records from which the answer may be obtained." The appellants did not comply with Rule 33(c). Their response did not specify where in the records the answers could be found. They merely recited that the answers could be found "in partnership books of accounts, banking accounts, records, computer printouts, ledgers and other documents. . . .". Rule 33(c) was amended in 1980 to prevent abuse of the business records option. The amendment was "to make it clear that a responding party has the duty to specify, by category and location, the records from which answers to interrogatories can be derived." Fed. R. Civ. P. 33(c) Notes of Advisory Committee on Rules (1980 Amendment to Subdivision (c)). We hold that appellants response does not comply with Rule 33(c).

Petitioner has failed to comply with its discovery obligation.  

3.
Good Faith Discovery.


In 1993, the Washington Supreme Court, in its decision in Washington State Physicians Ins. Exchange & Ass'n v. Fisons Corp., 122 Wn. 2d 299, 858 P.2d 1054 (1993), announced a new era of cooperative discovery.  “[A] spirit of cooperation and forthrightness during the discovery process is necessary for the proper functioning of modern trials.” Id. at 342.  Quoting favorably from the Court of Appeals decision in Gammon v. Clark Equip. Co., 38 Wash. App. 274, 686 P.2d 1102 (1984), aff'd, 104 Wash. 2d 613, 707 P.2d 685 (1985), the Supreme Court reaffirmed the need for good faith exchange of information in pre-trial discovery process:
The Supreme Court has noted that the aim of the liberal federal discovery rules is to "make a trial less a game of blindman's buff and more a fair contest with the basic issues and facts disclosed to the fullest practicable extent." The availability of liberal discovery means that civil trials 
no longer need be carried on in the dark.  The way is now clear . . .  for the parties to obtain the fullest possible knowledge of the issues and facts be-fore trial.
Fisons, supra, at 342 (citations omitted).  Subsequent courts have affirmed this policy of good faith discovery again and again.
The policy of these cases (referring to, among others, Fisons, supra) is plain. Washington courts will not tolerate efforts by counsel to hide behind the letter of discovery rules while ignoring their spirit. The purpose of civil discovery is to disclose to the opposing party all information that is relevant, potentially relevant or reasonably calculated to lead to discovery of admissible evidence in the trial at hand. CR 26(b)(1). Counsel and parties may not unilaterally decide to withhold properly requested information on the ground it is not relevant or admissible.
In re Firestorm 1991, 129 Wn.2d 130, 152 (1996) (J. Talmage concurring).  This is precisely the reason why a LR 37 conference is required before a party files a motion to compel.  This is precisely the reason why a party is required to engage in good faith discussions regarding a discovery exchange of information in a LR 37 conference.  This is the reason why *Mr. Client*’ counsel has sought to keep the lines of communication open by sending emails and letters to clarify *Mr. Client*’ position on this discovery issue. See Exhibits 2, 4, 5, 7, 9 and 10.  Petitioner’s counsel’s only response to this was the only answer it has ever given to all of the previous discovery requests by *Mr. Client*: that is, work product and see discovery provided.  This response, which would have only taken 10 minutes of Petitioner’s counsel’s time, came 31 days after the amended interrogatory was served, 165 days after the original interrogatory essentially seeking the same information was served, and even then after a prompting from *Mr. Client*’ counsel.  

Of course, we are mindful of the fact that the Court ruled in favor of the Petitioner with respect to the first set of interrogatories.  However, this does not mean that Petitioner does not have the duty to respond to the subsequent discovery requests individually with due diligence and reasonable inquiry as required by the civil rules.  We are only seeking the discovery of information that Petitioner is obligated to provide under the current rules and case law.  

For these reasons, Respondent respectfully requests an order compelling discovery.


DATED this ____ day of August, 2007







_________________________________________

Kenneth M. Chang, WSBA No. 26737


Attorney for Respondent

CERTIFICATE OF SERVICE

I, Kenneth M. Chang, certify under penalty of perjury under the laws of the State of Washington that I am the counsel for Respondent herein and that on __________________ I caused to be served on the person listed below in the manner shown.
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