












Post-Conviction Review and Relief in Washington State 

The Washington State Constitution,1 guarantees the right of all persons to appeal a criminal 

conviction. If a person cannot afford to hire an attorney to represent them on appeal, the state will 

appoint counsel for the appeal. However, the constitutional right to counsel at public expense ends at 

the conclusion of the direct appeal, and people without financial means typically must seek further 

post-conviction review by representing themselves prose. 

Washington statutes authorize post-conviction review and relief through collateral attack on a 

judgment and sentence.2 This encompasses a variety of legal actions, including a personal restraint 

petition (PRP), which is available only after exhausting all forms of direct appeal. PRPs must be filed 

within one year after a judgment becomes final, unless the petition is based solely on certain limited 

circumstances, such as newly discovered evidence or significant changes in the law. The one-year 

filing deadline is typically referred to as the "time bar."3

Washington does not guarantee post-conviction counsel in most instances of collateral challenge, 4 

even though post-conviction actions are a critical legal tool to expose serious substantive and 

procedural issues that exist beyond the scope of review on a direct appeal. For example, PRPs allow 

appellate courts to review evidence of unjust sentences, newly discovered proof of innocence, and 

constitutional violations such as a denial of due process or ineffective assistance of counsel. Recent 

Washington Supreme Court decisions include: In re PRP of Monschke, 197 Wash.2d 305 {2021} (state 

constitution prohibits mandatory life sentences for youth); In re PRP of Glasma n n, 175 Wash. 2d 696 

(2012) (prosecutor's statements and conduct denied the right to a fair trial); In re PRP of Williams, 

198 Wash. 2d 342 {2021) (court found inhumane prison conditions where a 77-year-old stroke 

survivor in a wheelchair was housed with no immediate access to water or bathroom). 

The court will grant relief on a personal restraint petition if the convicted person shows they are 

under some form of "restraint" and the restraint is unlawful for one or more of the reasons specified 

in the Rules of Appellate Procedure (RAP).5 These include that the conviction was obtained or the 

sentence was imposed in violation of state law, the U.S. or state Constitution; material facts exist 

which have not been previously presented and, which in the interest of justice require vacating the 

1 Wash. Const. Art. I, Sec. 22. " ... the accused shall have the right to appear and defend in person, or by counsel ... and the right

to appeal in all cases .... " Complete text available at 4 WA Constitution.mif . 

2 
See Chapter 10.73 RCW.

3 
See RCW 10. 73.090: Collateral attack-One year time limit.

4 See RCW 10.73.150. For example, counsel is provided at state expense when an indigent petitioner requests counsel to prosecute a

collateral attack if the chief judge determines the issues raised by the petition are not frivolous; or to respond to a collateral attack or 

respond to or prosecute an appeal from a collateral attack filed by the state; or to prosecute a motion or petition for review after the 

Supreme Court has accepted discretionary review of a court of appeals decision. 

5 
See RAP Title 16, available at Washington State Courts - Court Rules.
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For claims of constitutional error, a petitioner must show actual and substantial prejudice. In re Pers. 

Restraint of Light-Roth, 191 Wn.2d 328, 333, 42 P.3d 444 (2018). To show prejudice, a petitioner must 

show some practical effect caused by the claimed error. State v. Buckman, 190 Wn.2d 51, 61, 409 

P.3d 193 (2018). A constitutional error must be combined with

some "practical effect" to constitute prejudice on collateral

review. Id. at 64 (citing In re Pers. Restraint of Yates, 180 Wn.2d

33, 41, 321 P.3d 1195 (2014)). Actual prejudice requires a

defect of substance, not simply of procedure. Id. at 68.

Non-constitutional error requires an even higher standard 

above the showing of prejudice. Reviewing courts "will 

consider non-constitutional error only when 'the claimed error 

constitutes a fundamental defect which inherently results in a 

complete miscarriage of justice."' In re Pers. Restraint of Davis, 

152 Wash. 2d 647, 672, 101 P.3d 1 (2004) (quoting Cook, 114 

Wn.2d at 812). The petitioner must meet this standard by a 

preponderance of the evidence. In re Pers. Restraint of 

Sylvester, 24 Wash. App. 2d 769, 777, 520 P.3d 1123 (2022). 

The fundamental defect standard can occur when a court 

misinterprets or misapplies applicable statutes to the 

petitioner's detriment. In re Pers. Restraint of Mulholland, 161 

Wash. 2d 322, 332-33, 166 P.3d 677 (2007). 

A correct application of these standards requires detailed 

knowledge and deep understanding of statutes, rules, case law, 

and legal principles, including Chapter 9.94A RCW, Chapter 

10.73 RCW, and RAP Title 16, among others. 

The "mixed petition" rule presents an additional barrier 

Wendell Clark, incarcerated at 

Stafford Creek Corrections Center. 

"The legal library has been gutted 
here at Stafford Creek and that may 
be the same through the prisons. By 
gutted, I mean all law books, legal 
forms, and accessories such as 
whiteout, carbon paper, typing paper, 
etc., have been removed. Our brief 
bank has also been removed. The 
brief bank was important because it
held examples of what an acceptable 
brief to the Court looks like. Had it
not been for my community (the 
incarcerated) who explained what a 
PRP is, I likely would have missed the 
one-year time limit. All I can 
remember my direct appeal attorney 
telling me is that if my conviction was 
affirmed, I would have to initiate any 
further legal challenges on my own." 

A PRP filed after the one-year deadline still may be considered if it satisfies certain statutory 

exceptions to the time bar, as identified in RCW 10. 73.100. 15 However, under the "mixed petition" 
rule, the court must dismiss a PRP if at least one of the grounds asserted in the petition fails to satisfy 

the statutory exceptions. In re Pers. Restraint of Stoudmire, 141 Wash.2d at 345-46, 349, 5 P.3d 1240 

(2000). For example, in a PRP filed after the one-year time bar, where one or more of the grounds 

asserted for relief falls within the exceptions in RCW 10.73.100 and one or more does not, the 

petition is "mixed" and the issues sought to be raised under an exception listed in RCW 10.73.100 

must be dismissed. Further, the court does not identify which issues are within the allowed exceptions 

and which are not. A pro se petitioner is on their own to identify which issue(s) must be removed in 

order for the petition to advance. This can result in filing multiple petitions - a time-consuming, 

costly, and frustrating process for petitioners and the courts. 

15 RCW 10.73.100 allows seven exceptions to the one-year time bar.
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PRP Attorney Concerns and Recommendations 

OPD contracts with five experienced attorneys to represent clients who qualify for post-conviction 

counsel to file a PRP under SB 5046. The PRP attorneys experience frustration with various procedural 

complications, all the more concerning in light of the time bar. In particular, they describe significant 

difficulties obtaining records needed to support a PRP, including: 

• Limited discovery. The existing discovery rule, Criminal Rule 4.719, does not apply to PRPs, leaving

attorneys to rely largely on public records requests, which can be slow, costly, and often result in

documents too redacted to be useful.

• Uncooperative prior counsel. PRP attorneys face inconsistent cooperation from trial and

appellate attorneys who may be reluctant or unable to provide case files or other records.

• Digital records access. The shift to digital records creates further barriers for incarcerated

individuals who lack the resources to obtain and review electronic files.

To improve timely access to records, the PRP attorneys recommend the following reforms: 

I. Amend applicable court rules:

• Amend rules governing discovery to extend to PRPs, potentially mirroring CrR 4.7.

• Amend rules to clarify that the State or prosecuting authority has the burden of producing the 

trial court record, including a transcript of material proceedings, along with its response. For 

example, in a federal habeas corpus proceeding, the State has the obligation of producing the 

state court record.

II. Legislative action to grant limited subpoena power to attorneys representing clients in the PRP

process. The attorneys also support amending the Public Records Act to expedite government

responses to PRP-related records requests.

Ill. Coordinate AOC and DOC practices and provide court records to incarcerated persons through a

direct and secure electronic portal.

IV. Notify individuals about post-conviction options and connect them with PRP counsel during their

direct appeal, in order to preserve records and help them understand possible next steps.

V. Clarify retention duties for case files to ensure that documents are retained for post-conviction

review. Trial attorneys should be obligated to keep and not destroy their case files until at least

the end of a first timely filed PRP or when the time to file such a proceeding has expired,

whichever is later. Where a transcript of proceedings has been created, an electronic copy should

be filed in the trial court (either at the time of creation of the transcript or at the time of the

direct appeal mandate) and should be stored in that file in perpetuity.

19 
See CrR 4.7, available at Washingrn11 State Courts - Court ,'<.Liles






















































































