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ASSIGNMENT OF i~RJUJR 

Assignment of Error 

This court should not impose appellate costs on appeaL 

Issues Pertaining to Assignment 

Should an appellate court impo:,,, costs on appeal ; fan it,.di gent dcenl 

has no present or future ability to pay 1hos1; costs'' 
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STATEMENT OF THE CABE 

On September 15, 2015, the Thurston County Supt,rior Courl 

sentenced the defendant on and poss,:ssion metlrnmphei:amir,e 

convictions to 9 months in jail, $ l ,000.00 non-discretionary fina:ncial 

obligations, 12 months community eustedy, and a requiremell!: that 

successfully complete substance abuse treatment. Cl' 20-27. Ifor r;c,nvieticn 

full owed her te1mination from drug court. Id. In the Judgment and Semenee 

rhe court also found that the defendant "has a ehemfoal depemkm~y that lrns 

contributed" to her offense and that she had 1hr,:e other c,:,ncurrent drLg 

felony drug conviciions. CP 47. The trial court had previnmly fo:.1.ml. 1hf 

defendant indigent and appointed an attorney for her. CP 4. 

At sentencing the state ask::d tlu: cmffl to im:pos<c: dis,:rntionary 

fees in the amount of$J,l00.00. RP 9/15/15 13. The court refm;r~l upon the 

following finding: 

So the Court will adopt the n:comrcer'.dation m 
entirety except for the State's reques1. with respect to [::,1:1osition 
legal financial obligations. The Comi will impos<: $50•).{J() 
victim assessment, $200 court costs,$ l 0(l.00 DNA Ca',se, 
of action as is required by Law. The court will not lv1s, Knight 
to pay any other legal financial {lbligations, taking into co:nside1,aticn 
her current financial situat'ton., and the court lhat ,my iimit,,d 
resources~ financial rcsourcC'.S available kt JvI.s, Knight, eithi::-:r not or 
in the near fi.tture, are best spent h1 treatrnent and payf C(lst::, 

associated with community cust:ldy. 

CP 9/15/15 16. 
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ARGUM1~!',T 

THIS COURT SHOULD NOT llVl.POSE APPELL/I.TIC COSIS 
ON APPEAL. 

The appellate courts of this stale have discretion to refrai,1 fron-1 

awarding appellate costs even if the Sime suhstamially prevai13 on appeal 

RCW 10.73.160(1 ); Staie v. Nolan, 14 l Wn.2d 620,626, 8 P.3d 300 (2000): 
' ' 

Slate v, Sinclair, 192 Wn, App. 380,382.367 PJd 612. 613 '(2016), ,1, 

defendant's inability to pay appellate costs is an irnpo1tant co:isiJemlion 10 

take into account when deciding whe(her or 1101 to ii;1pose costs on appeal. 

Slate v, Sinclair, suvra. In the case at bar the trial ccmt found 1,t,·e defemfan1 

indigent and cmi1kd to the appointment of counsd a: bo,h the trial ard 

appellate level. ln the same matter this Comt should exercise l,s d'seretic,r, 

and disallow trial and appellate costs should the Stat1: -mb,tantl;1lly prevail. 

Under RAP 14.2 the State may reques! that tl1e court ,:,rder the 

defendant to pay 2,ppeliate costs if the state sub$t8l11ia1Jy prevails, This ruk 

states that a "commissioner or clerk of the a.ppellale court will award cosl:s ; o 

the party that substantially prevails on review, unless the ,cppdlate court 

directs otherwise in its decision terminating reviev11." RAP 14.2. [n State i', 

Nolan, supra, the Washington Supreme Court held that whik this rule doe:; 

not grant court clerks or commissicners the discretion to dedin,, th~ 

imposition of appellate costs, it docs grant this discretion to the app·d.lak 
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court itscl[ The Supreme Court noted: 

Once it is determined the State is the substantiaHy nr.0 vs, part/ .. 
RAP 14.2 affords the appellate court Ja(i!Udlc in determin.;ng if costs 
should be allowed; use of the word in the first sentem,,~ ,mr,en,, 

to remove any discretion from the operation of RAP 14.2 whh respe:t 
to the commissioner or clerk. but that rnle allows for 1:h:, appellme 
court to direct otherwise in its decision. 

Stale v. lv'ulan. 141 Wn. 2d at 626. 

Likeivise, in RCW 10, 73.160 the Washington Legisla11ee has al;,o 

granted the appellate courts discretior: to refrain from granting an award of 

appellate costs. Subsection one of this statute states: "[f!he eourt oI appeals, 

supreme court and superior courts may require an adul!: offend.er convicted 

of an offense to pay appellate costs." (emphasis added). In .Siale v. Sinclair. 

supra, this Court recently affirmed tha! the statute prnvides app1;::]late 

court the authority to deny appellate costs in appropriatre cases. State v 

Sinclair, J 92 Wn. App. at 388. A defendant should not be fr,reed to seek a 

"cannot displace the court"s obligation to ex,m,1s,, discretion ·when propeLy 

requested to do so." Supra. 

Moreover, the issue of costs should be deeided at the appdlak' court 

level rather than remanding to the trial co:nt to make an 1ndividual 

finding regarding the defendant's ability to pay, as remm:d to the courl 

not only "delegate[ s] the issue of appellate costs from the court that is 
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assigned to exercise discretion, it would also potentially be expensive and 

· · " rt d rt' •· , s· · · 1<•? \'° 1 t1me-consummg 1or cou s an par 1e, .. · ,,tme v . .. mcuur, ~-- ,>'n. f •. pp. at 

388. Thus, "it is appropriate for [an appellate court] to ~cnsider the issue of 

appellate costs in a criminal case during foe CDursc of appellate review when 

the issue is raised i:n an appellate brief'" Sime v. Sinclair, 192 Wn. App. 1l 

390. In addition, under RAP l 4.2, the Court may exercise its discretion in« 

decision tenninating review. Id. 

An appellate court should deny an av,;ard of costs to the ,.,tatc in a 

criminal case if the defendant is indigent ,uu! lacks the ability to p,ry. 

Sinclair, supra. The imposition of costs ag,;,inst indigent ckfoncants mi~cs 

problems that are well documented, such as incre.1scd difficulty in reentering 

society, the doubtful recoupment of money by the govemrnent, and inequitie;; 

in administration. Stale v. Sinclair, 192 Wn.App. a1 391 (citing Sl{l/c v. 

Blazina, supra). As the court notes in Sinclair, "[,]tis entirely appropriat" 

for an appellate court to be mindful of faesc coacerns." Si ate v. Sinclair, I 92 

Wn.App. at 391. 

In Sinclair, the trial court enten,d an order author;zing the c!efen,:'ad 

to appeal in forma pauperis. to have appoinun,snt or co1nscl. and to h:lvc· tiic 

preparation of the n,eccssary record. all at State expense i.:pon i,s findings th,' 

the defendant was "unable by reason of poverty to pay for any of th~ ,ix penses 
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of appellate review" and that the defendant "carmot contribute at1.y1hing 

toward the costs of appellate review." Slate v. Sinclair. 192 Wn. App. at 

Given the defendant's indigency, combined with his advar,eed and 

lengthy prison sentence, there was no realistic possibility he would be 

to pay appellate cosls. Accordingly, the Court ordered thatappella,e c·:lsts no1 

be awarded. 

Similarly in the case at bar, the defendant is indige'lit ar:d an 

ability to pay. At sentencing the state had asked the coL.ri lo impo;:,l 

discretionary legal fees but the court refused upon the follov,-ing findi:,g: 

So the Court will adopt the recommendation Siate 
entirety except for the State's request with respect to brposition of 
legal financial obligations. The Court will impose $500.00 crime 
victim assessment, $200 court costs, S l OO.·0O DNA foe in both cm,ses 
of action as is required by Law The court will not Ms. Knighl 
to pay any other legal financial obligations, taking into crn1s.idemlicn 
her current financial situation, and thtc court finds that ,0,ny ]imitc:d 
resources, financial resources available lo Ms. Knight either nnt or 
in fae near future, are best spent in treatment and paytng cnsts 
associated with community cm,tody. 

CP9/15/l516. 

Given the courts findings, it is ur:reaH,;tic to think th: dcforxim1L will 

be able to pay appellate costs. Thus, this court should ex,trcise discreticn 

to reach a just and equitable result and direct that no appellate cost:, b;; 

allowed should the State substantially prevai1 on appeal. 
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CONCLUSION 

If the state prevails, this court should no:t impose costs on appeal. 

DATED this 1st day of June, 2016. 

Respectfully submitted, 
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