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A.
ARGUMENT IN REPLY TC "A.
ARGUMENT IN REPLY" \f C \l "1" 
1.
THE EXCEPTIONAL SENTENCE ON THE FIREARM ENHANCEMENTS SHOULD BE REINSTATED. TC "1.
THE EXCEPTIONAL SENTENCE ON THE FIREARM ENHANCEMENTS SHOULD BE REINSTATED." \f C \l "2" 

The rules of appellate procedure matter.  And so does the integrity of the judicial process.
a.
The trial court acted beyond the scope of this Court's remand order. TC "a.
The trial court acted beyond the scope of this Court's remand order." \f C \l "3" 
The trial court's ability to act on remand is limited by the scope of the appellate court's order.  McCausland v. McCausland, 129 Wn. App. 390, 399, 118 P.3d 944 (2005), rev'd on other grounds, 159 Wn.2d 607, 152 P.3d 1013 (2007) TA \l "McCausland v. McCausland, 129 Wn. App. 390, 399, 118 P.3d 944 (2005), rev'd on other grounds, 159 Wn.2d 607, 152 P.3d 1013 (2007)" \s "McCausland" \c 1 . The State acknowledges this Court's remand did not provide for correction of the firearm enhancement terms.  Supplemental Brief of Respondent (SBR) at 31; RP
 233 ("we are going beyond what the Court of Appeals said"); RP 240 ("they remanded for one thing, and I'm saying, oh, there's this other thing.").  That should be the end of the matter.  The trial court acts without authority when it exceeds the scope of what the appellate court ordered it to do on remand; the unauthorized action will be vacated.  McCausland, 129 Wn. App. at 399-401.
The State posits "[t]he effect of going beyond the remand is not that the trial court is without authority to correct an invalid sentence; rather the effect is that Rawlins can ask the appellate court to review the trial court’s decision to correct the sentence on the enhancements."  SBR at 31-32 (citing State v. Parmelee, 172 Wn. App. 899, 32 905-06, 292 P.3d 799 (2013) TA \l "State v. Parmelee, 172 Wn. App. 899, 32 905-06, 292 P.3d 799 (2013)" \s "Parmelee" \c 1 ; State v. Barberio, 121 Wn.2d 48, 846 P.2d 519 (1993) TA \l "State v. Barberio, 121 Wn.2d 48, 846 P.2d 519 (1993)" \s "Barberio" \c 1 ; State v. Kilgore TA \l "State v. Kilgore, 141 Wn. App. 817, 826, 172 P.3d 373 (2007), aff'd, 167 Wn.2d 28, 216 P.3d 393 (2009)" \s "Kilgore" \c 1 , 167 Wn.2d 28, 38-39, 216 P.3d 393 (2009)).  

The cases it cites do not stand for the proposition that the trial court is free to go beyond the appellate court's remand order.  In Kilgore, the Supreme Court observed "[t]he trial court's discretion to resentence on remand is limited by the scope of the appellate court's mandate."  Kilgore, 167 Wn.2d at 42.  The trial court in that case had the discretion to revisit an issue not previously raised on appeal only because the mandate in that case was "open-ended."  Id.
 (quoting State v. Kilgore, 141 Wn. App. 817, 826, 172 P.3d 373 (2007), aff'd, 167 Wn.2d 28, 216 P.3d 393 (2009) TA \s "Kilgore" ); see also State v. Wheeler, 183 Wn.2d 71, 78, 349 P.3d 820 (2015) TA \l "State v. Wheeler, 183 Wn.2d 71, 78, 349 P.3d 820 (2015)" \s "Wheeler" \c 1  (in rejecting appellant's RAP 2.5 TA \l "RAP 2.5" \s "RAP 2.5" \c 4 (c)(1) argument, observing "The trial court's discretion was clearly constrained by the Court of Appeals' specific language 'granting the petition only for the purpose of remanding to the trial court for correction of the maximum sentences set forth in Wheeler's judgment and sentence.'").
Parmelee TA \s "Parmelee"  and Barberio TA \s "Barberio"  recognize an issue presented on remand becomes appealable if the trial court exercised its independent judgment to review and rule again.  Parmelee, 172 Wn. App. at 905; Barberio, 121 Wn.2d at 50-51.  But in neither case did the trial court go beyond the appellate court's remand order.  It simply wasn't an issue because the trial court in each case did not revisit an issue, and the issue of appealability was resolved on that basis alone.  Parmelee, 172 Wn. App. at 905; Barberio, 121 Wn.2d at 51.
Rawlins's case is complicated by the fact that the Court of Appeals subsequently authorized the trial court under RAP 7.2 TA \l "RAP 7.2" \s "RAP 7.2" \c 4 (e) to enter the amended judgment and sentence that encompassed the changed firearm enhancement terms: "To proceed in an efficient manner, and to avoid unnecessary appeals, we grant the State's motion and authorize the trial court to enter the revised judgment and sentence."  See Court of Appeals Order entered 5/28/21 at 2. At the same time, this Court reserved ruling on the merits of Rawlins's arguments regarding the validity or appropriateness of the trial court's new sentence.  Id.
In Rawlins's view, this Court's RAP 7.2(e) order kicked the can down the road as a matter of efficiency.  Now is the time to review the merits of Rawlins's arguments. The RAP 7.2 TA \s "RAP 7.2" (e) order should not be viewed as negating Rawlins's scope of remand argument because this Court expressly reserved ruling on the merits of Rawlins's argument in entering that order.  
b.
The State did not cross-appeal the firearm enhancement sentence, which precludes it from changing the originally imposed enhancements through a post-judgment motion under RAP 7.2 TA \s "RAP 7.2" (e). TC "b.
The State did not cross-appeal the firearm enhancement sentence, which precludes it from changing the originally imposed enhancements through a post-judgment motion under RAP 7.2(e)." \f C \l "3"   

The State argues it did not need to cross-appeal because it is not seeking affirmative relief in the Court of Appeals but rather already obtained relief in the trial court.  SBR at 32. The State, though, relied on this Court's authorization under RAP 7.2 TA \s "RAP 7.2" (e) to obtain that relief.  The trial court's order had no legal effect until the Court permitted formal entry of that order.  RAP 7.2(e) cannot be used to do an end run around RAP 2.4 TA \l "RAP 2.4" \s "RAP 2.4" \c 4 (a).  Correction of an erroneous judgment and sentence through a contested RAP 7.2(e) procedure renders RAP 2.4(a) superfluous.  
RAP 2.4 TA \s "RAP 2.4" (a) provides: "The appellate court will grant a respondent affirmative relief by modifying the decision which is the subject matter of the review only (1) if the respondent also seeks review of the decision by the timely filing of a notice of appeal or a notice of discretionary review, or (2) if demanded by the necessities of the case."  The State is the respondent in this appeal.  
Under RAP 5.1 TA \s "RAP 5.1" (d), "A party seeking cross review must file a notice of appeal or a notice for discretionary review within the time allowed by rule 5.2 TA \l "rule 5.2" \s "rule 5.2" \c 4 (f)."  The State didn't do that.  "[A] notice of cross appeal is essential if the respondent seeks affirmative relief as distinguished from urging additional grounds for affirmance."  In re Doyle, 93 Wn. App. 120, 127, 966 P.2d 1279 (1998), review denied, 139 Wn.2d 1022, 994 P.2d 847 (2000) TA \l "In re Doyle, 93 Wn. App. 120, 127, 966 P.2d 1279 (1998), review denied, 139 Wn.2d 1022, 994 P.2d 847 (2000)" \s "Doyle" \c 1 .  
RAP 2.4 TA \s "RAP 2.4" (a) is not given effect when the State, on a defendant's appeal, fails to file a cross-appeal to correct an erroneous sentence but resorts to authorization of an order imposing a harsher sentence under RAP 7.2 TA \s "RAP 7.2" (e) while the defendant's appeal remains pending.
Court rules are interpreted using the rules of statutory construction.  State v. McEnroe, 174 Wn.2d 795, 800, 279 P.3d 861 (2012) TA \l "State v. McEnroe, 174 Wn.2d 795, 800, 279 P.3d 861 (2012)" \s "McEnroe" \c 1 .  Rules are thus "read together to give each effect and harmonize each with the other." State v. B.P.M., 97 Wn. App. 294, 299-300, 982 P.2d 1208 (1999) TA \l "State v. B.P.M., 97 Wn. App. 294, 299-300, 982 P.2d 1208 (1999)" \s "B.P.M." \c 1 .  The corollary is that "[c]ourt rules must be interpreted so that 'no word, clause or sentence is superfluous, void or insignificant.'"  State v. Osman, 168 Wn.2d 632, 638, 229 P.3d 729 (2010) TA \l "State v. Osman, 168 Wn.2d 632, 638, 229 P.3d 729 (2010)" \s "Osman" \c 1  (quoting State v. Dassow, 95 Wn. App. 454, 458, 975 P.2d 559 (1999) TA \l "State v. Dassow, 95 Wn. App. 454, 458, 975 P.2d 559 (1999)" \s "Dassow" \c 1 ).  This general principle applies to rules of appellate procedure.  See Ehsani v. McCullough Family P'ship, 160 Wn.2d 586, 601, 159 P.3d 407 (2007) TA \l "Ehsani v. McCullough Family P'ship, 160 Wn.2d 586, 601, 159 P.3d 407 (2007)" \s "Ehsani" \c 1  ("to agree with the Court of Appeals would render the bond mechanism of RAP 8.1 TA \l "RAP 8.1" \s "RAP 8.1" \c 4  superfluous."); Obert v. Envtl. Research & Dev. Corp., 112 Wn.2d 323, 333, 771 P.2d 340 (1989) TA \l "Obert v. Envtl. Research & Dev. Corp., 112 Wn.2d 323, 333, 771 P.2d 340 (1989)" \s "Obert" \c 1  ("Were the defendants' argument to be accepted, RAP 12.1(b) would be rendered meaningless.").

The State's chosen procedural course runs afoul of these interpretive canons.  Permitting the State to correct a sentencing error over the appellant's objection while the appeal is pending via RAP 7.2 TA \s "RAP 7.2" (e) lets the State off the hook for following the requirement of a notice of cross-appeal to seek affirmative relief under RAP 2.4 TA \s "RAP 2.4" (a).  Under the State's approach, there is no need to file a notice of cross-appeal when relief can be granted through the expediency of obtaining RAP 7.2(e) authorization of a post-judgment motion in the trial court. That approach mocks RAP 2.4(a). Having neglected to follow the proper procedure for protecting its right to challenge a sentence at the front end of the process through a cross appeal, the State is allowed to bypass RAP 2.4(a) altogether by obtaining affirmative relief on the back end through RAP 7.2(e)?  That's not right.
Contrary to the State's suggestion, it is obtaining affirmative relief because it is most certainly not merely seeking an additional ground for affirmance.  Doyle TA \s "Doyle" , 93 Wn. App. at 127.  The fact that it persuaded the trial court to correct the sentencing error does not change the nature of the relief it obtained.  Ultimately, it is the Court of Appeals that authorizes the trial court to enter a post-judgment motion that would change the decision on appeal.  RAP 7.2 TA \s "RAP 7.2" (e).  In this manner, the Court of Appeals still dispenses affirmative relief.  The trial court's post-judgment ruling has zero effect unless and until the Court of Appeals permits it to go into effect.  
Court rules are interpreted to avoid "readings that result in absurd or strained consequences." McEnroe TA \s "McEnroe" , 174 Wn.2d at 800; see also State v. Wittenbarger, 124 Wn.2d 467, 484-85, 880 P.2d 517 (1994) TA \l "State v. Wittenbarger, 124 Wn.2d 467, 484-85, 880 P.2d 517 (1994)" \s "Wittenbarger" \c 1  (courts must construe rules consistent with their purpose; the rule's spirit and intent take precedence over strained and unlikely interpretations).  
The Supreme Court, in promulgating the rules of appellate procedure, cannot reasonably be deemed to have intended for the State to pick and choose which rules it wishes to follow.  It is unlikely the Supreme Court intended for the State to ignore RAP 2.4 TA \s "RAP 2.4" (a) without consequence.  It is too much a stretch to conclude RAP 7.2 TA \s "RAP 7.2" (e) can be used to bypass RAP 2.4(a) whenever its suits the State's convenience.  RAP 7.2(e) cannot be used as a backstop to make up for the State's negligence in failing to file a notice of cross-appeal in the first place.

The State's perceived trump card is this: "When a sentence has been imposed for which there is no authority in law, the trial court has the power and the duty to correct the erroneous sentence, when the error is discovered."  SBR at 30 (quoting In re Pers. Restraint of Carle, 93 Wn.2d 31, 33, 604 P.2d 1293 (1980) TA \l "In re Pers. Restraint of Carle, 93 Wn.2d 31, 33, 604 P.2d 1293 (1980)" \s "Carle" \c 1  (quoting McNutt v. Delmore, 47 Wn.2d 563, 565, 288 P.2d 848 (1955) TA \l "McNutt v. Delmore, 47 Wn.2d 563, 565, 288 P.2d 848 (1955)" \s "McNutt" \c 1 ).  Rawlins agrees with the general proposition.  But it is not a proposition to be blindly applied in every case regardless of procedural posture and the rules of appellate procedure.  

In Carle TA \s "Carle" , the petitioner was entitled to relief from an erroneous sentence that operated to his detriment through his personal restraint petition.  Carle, 93 Wn.2d at 33-34.  That case did not involve the State trying to obtain a more erroneous sentence in the trial court while an appeal was pending.  RAP 2.4 TA \s "RAP 2.4" (a) was not in play.  As in Carle, the "power and duty to correct" proposition is most often applied when a personal restraint petitioner is entitled to relief from an illegal sentence.  See, e.g., In re Pers. Restraint of Swagerty, 186 Wn.2d 801, 810, 383 P.3d 454 (2016) TA \l "In re Pers. Restraint of Swagerty, 186 Wn.2d 801, 810, 383 P.3d 454 (2016)" \s "Swagerty" \c 1 ; In re Pers. Restraint of Hinton, 152 Wn.2d 853, 860, 100 P.3d 801 (2004) TA \l "In re Pers. Restraint of Hinton, 152 Wn.2d 853, 860, 100 P.3d 801 (2004)" \s "Hinton" \c 1 ; In re Pers. Restriant of Greening, 141 Wn.2d 687, 691-94, 9 P.3d 206 (2000). TA \l "re Pers. Restriant of Greening, 141 Wn.2d 687, 691-94, 9 P.3d 206 (2000)." \s "Greening" \c 1 
McNutt TA \s "McNutt"  involved trial court correction of a sentencing error, but there was no pending appeal at the time of the correction.  McNutt, 47 Wn.2d at 564.  McNutt, of course, was decided long before the current rules of appellate procedure, including RAP 2.4 TA \s "RAP 2.4" (a) and RAP 7.2 TA \s "RAP 7.2" (e), existed.  It is of limited utility here.
In State v. Traicoff, also cited by the State, the trial court corrected an erroneous portion of the sentence after remand from a prior appeal.  State v. Traicoff, 93 Wn. App. 248, 250, 967 P.2d 1277 (1998), review denied, 138 Wn.2d 1003, 984 P.2d 1034 (1999) TA \l "State v. Traicoff, 93 Wn. App. 248, 250, 967 P.2d 1277 (1998), review denied, 138 Wn.2d 1003, 984 P.2d 1034 (1999)" \s "Traicoff" \c 1 .  In a subsequent appeal, the Court of Appeals upheld the correction against a double jeopardy challenge, as the sentence was not yet final when the correction took place.  Traicoff, 93 Wn. App. at 251.  Again, that case did not involve the State advocating for a harsher sentence in the trial court while an appeal was pending.  RAP 2.4 TA \s "RAP 2.4" (a) was not at issue. The correction occurred on remand, after the appeal was over, and so was unfettered by the rules of appellate procedure.

The State cites no case where the "power and duty to correct" proposition was applied in a case like the one here, where the appeal is pending but the State, without filing a notice of cross appeal, seeks to impose a more onerous sentence by correcting the sentence in the trial court and then obtaining authorization to do so under RAP 7.2 TA \s "RAP 7.2" (e).  "Where no authorities are cited in support of a proposition, the court is not required to search out authorities, but may assume that counsel, after diligent search, has found none."  DeHeer v. Seattle Post-Intelligencer, 60 Wn.2d 122, 126, 372 P.2d 193 (1962) TA \l "DeHeer v. Seattle Post-Intelligencer, 60 Wn.2d 122, 126, 372 P.2d 193 (1962)" \s "DeHeer" \c 1 .
There is authority in support of the proposition that the procedural posture matters, such that the "power and duty to correct" will not be treated as a free-floating mandate that slips the bonds of the rules of appellate procedure altogether.  See State v. Mandanas, 163 Wn. App. 712, 716-17, n.2, 262 P.3d 522 (2011) TA \l "State v. Mandanas, 163 Wn. App. 712, 716-17, n.2, 262 P.3d 522 (2011)" \s "Mandanas" \c 1  (the "power and duty to correct" proposition did not allow appellant to evade RAP 2.5 TA \s "RAP 2.5" (c)(1)). 
RAP 2.4 TA \s "RAP 2.4" (a) and RAP 7.2 TA \s "RAP 7.2" (e) should each be given effect and harmonized if possible.  B.P.M. TA \s "B.P.M." , 97 Wn. App. at 299-300.  The sensible way to do so is to hold that RAP 2.4(a) controls in every case where the State would seek a more erroneous sentence on the appellant in a criminal case.  No cross appeal, no go.  RAP 7.2(e) can continue to govern post-judgment motions in the trial court, as it always has, but it cannot override the cross-appeal requirement when to do so would render RAP 2.4(a) superfluous to the detriment of the appellant.  
If the State wants to pursue correction of the enhancement terms in Rawlins's case, it will need to use some other procedural vehicle.
  Even then, the State could only do so if it is not judicially estopped from changing the enhancement portion of the sentence.  Which brings us to the next argument.  
c.
The State is judicially estopped from changing the enhancement portion of the sentence. TC "c.
The State is judicially estopped from changing the enhancement portion of the sentence." \f C \l "3"  
The State seeks to situate the judicial estoppel issue under the abuse of discretion standard.  SBR at 33-34.  According to Arkison v. Ethan Allen, Inc., 160 Wn.2d 535, 538, 160 P.3d 13 (2007) TA \l "Arkison v. Ethan Allen, Inc., 160 Wn.2d 535, 538, 160 P.3d 13 (2007)" \s "Arkison" \c 1 , a trial court's decision to apply the equitable doctrine of judicial estoppel is reviewed for abuse of discretion.  On the other hand, it has been held that a de novo standard of review applies when the question is whether a party has satisfied the requirements of judicial estoppel.  Baldwin v. Silver, 147 Wn. App. 531, 535, 196 P.3d 170 (2008), review denied, 166 Wn.2d 1019, 217 P.3d 782 (2009) TA \l "Baldwin v. Silver, 147 Wn. App. 531, 535, 196 P.3d 170 (2008), review denied, 166 Wn.2d 1019, 217 P.3d 782 (2009)" \s "Baldwin" \c 1 .

In this case it probably doesn't matter which standard of review is applied because the trial court made no ruling on defense counsel's judicial estoppel argument.  RP 242.  Indeed, the court did not rule on any of defense counsel's arguments on why the sentence on the firearm enhancements should not be changed.  Instead, the court was content to let the Court of Appeals deal with them.  RP 242.  
The abuse of discretion standard of review assumes there is a ruling for the appellate court to review.  To the extent application of judicial estoppel is a matter of trial court discretion, the failure to exercise discretion is itself an abuse of discretion.  Mainline Rock & Ballast, Inc. v. Barnes, Inc., 8 Wn. App. 2d 621, 626, 439 P.3d 676, review denied, 193 Wn.2d 1033, 447 P.3d 157 (2019) TA \l "Mainline Rock & Ballast, Inc. v. Barnes, Inc., 8 Wn. App. 2d 621, 626, 439 P.3d 676, review denied, 193 Wn.2d 1033, 447 P.3d 157 (2019)" \s "Mainline Rock & Ballast, Inc." \c 1 ; see also State v. Mutch, 171 Wn.2d 646, 654, n.1, 254 P.3d 803 (2011) TA \l "State v. Mutch, 171 Wn.2d 646, 654, n.1, 254 P.3d 803 (2011)" \s "Mutch" \c 1  ("We have acknowledged that the outright refusal of a trial court to consider sentencing arguments is error.").  The trial court abused its discretion in failing to exercise its discretion on whether to apply judicial estoppel. 

Turning to application of the judicial estoppel doctrine, the State concedes its later position on the enhancement sentence is clearly inconsistent with its earlier position.  SBR at 35.  This is one of the core factors in favor of applying judicial estoppel.  Arkison TA \s "Arkison" , 160 Wn.2d at 538-39.
As to the second core factor, the State claims the trial court's acceptance of the State's position after remand did not create the perception that the court was misled because the State told the court on remand that it erred in recommending an exceptional sentence downward on the enhancements.  SBR at 35-36.  

The State misapplies this factor.  The question is not whether the party taking an initially erroneous position comes clean and admits its error at a later stage of the proceedings. The question is whether "judicial acceptance of an inconsistent position in a later proceeding would create 'the perception that either the first or second court was misled.'"  Arkison TA \s "Arkison" , 160 Wn.2d at 539 (quoting New Hampshire v. Maine, 532 U.S. 742, 750-51, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (2001) TA \l "New Hampshire v. Maine, 532 U.S. 742, 750-51, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (2001)" \s "New Hampshire" \c 8 ).


The "first" court here is the court at the original sentencing hearing.  The State at that hearing misled the court into believing it had the legal authority to impose an exceptional downward sentence on the enhancements.  
The State says "[t]here is nothing in the record to suggest that mitigating the enhancement caused the trial court to not mitigate the base sentence."  SBR at 36.  But the court chose not to mitigate the base sentence knowing that the enhancement sentence was being mitigated.  Had it known that a mitigated sentence on the enhancement was not legally viable, it may very well have taken a different position on whether to exercise its discretion in Rawlins's favor by mitigating the base sentence to ameliorate the harshness of the total sentence.   
The "second" court here is the appellate court.  The failure of State's appellate counsel to bring the enhancement issue to this Court's attention before this Court issued its remand decision creates the perception that this Court was misled into remanding without knowing of the State's intent to use the remand as a Trojan horse to undo the exceptional mitigated sentence on the enhancements. 
The third core factor is "whether the party seeking to assert an inconsistent position would derive an unfair advantage or impose an unfair detriment on the opposing party if not estopped." Arkison TA \s "Arkison" , 160 Wn.2d at 539 (quoting New Hampshire TA \s "New Hampshire" , 532 U.S. at 751).

The State asserts there is no unfair detriment because there was no plea agreement.  SBR at 37-38.  Unfair detriment is not limited to cases involving plea agreements.  It depends on the facts of a given case.  
The State's position at sentencing, now repudiated, deprived Rawlins of the ability at the original sentencing hearing to request an exceptional sentence downward on the base sentence with the court knowing that a mitigated sentence on the enhancements was not an option.   As argued above, had the court known this, it may have treated the request for a mitigated base sentence differently.  

The State also tries to downplay Rawlins's argument that he advanced his appeal with the understanding that he would not be put in the position of receiving a worse sentence on the firearm enhancements by doing so, given the lack of a cross-appeal by the State.  It reasons "the State’s motion for the trial court to correct its sentencing error was not dependent on Rawlins’s appeal or on this Court’s remand" because "[i]f no appeal had been taken at all, upon discovery of the error, the State could have moved the trial court to correct the error."  SBR at 38.  

That is an alternate universe theory unmoored from what actually happened in Rawlins's case. It is speculation the State would have discovered the error if no appeal had been taken.  How would it?  The DOC did not alert anyone to the error through the post-sentence petition process under RAP 16.18 TA \l "RAP 16.18" \s "RAP 16.18" \c 4 .  There would have been no reason for the State to go back and revisit the propriety of the sentence.  
The State asserts the error was unintentional.  SBR at 39. It cites Arkison TA \s "Arkison" , 160 Wn.2d at 539, for the proposition that application of the judicial estoppel doctrine may be inappropriate when a party's prior position was based on inadvertence or mistake.  SBR at 35. This is a peripheral factor, not a core factor of consideration.  Arkison, 160 Wn.2d at 538-39 (describing core factors).
The State makes this argument for the first time on appeal.  At the proceedings on remand, appellate counsel for the State merely commented the State erred in recommending the 30-month firearm enhancements.  RP 234; CP 305.  The trial court made no factual finding on intentionality or inadvertence. State's appellate counsel, who makes the assertion of inadvertence or mistake, was not the trial prosecutor who handled the original sentencing hearing.  No evidence has been presented regarding the trial prosecutor's state of mind. The appellate prosecutor's assertions based on lack of firsthand knowledge prove nothing.  See State v. Ford, 137 Wn.2d 472, 483, 973 P.2d 452 (1999) TA \l "State v. Ford, 137 Wn.2d 472, 483, 973 P.2d 452 (1999)" \s "Ford" \c 1  ("Not being a witness, a prosecutor's assertions are neither fact nor evidence, but merely argument.").  
It's conceivable the error on the lower sentencing enhancements was knowing, made to persuade the trial court not to impose an exceptional sentence downward on the base sentence because Rawlins was being given a break on the enhancement portion.

In assessing relevant factors, it is important to remember the judicial estoppel doctrine is intended to prevent the "improper use of judicial machinery."  New Hampshire TA \s "New Hampshire" , 532 U.S. at 750 (quoting Konstantinidis v. Chen, 626 F.2d 933, 938 (D.C. Cir. 1980) TA \l "Konstantinidis v. Chen, 626 F.2d 933, 938 (D.C. Cir. 1980)" \s "Konstantinidis" \c 8 ).  As argued in the opening brief, the doctrine "protect[s] the integrity of the judicial process by prohibiting parties from deliberately changing positions according to the exigencies of the moment."  Skinner v. Holgate, 141 Wn. App. 840, 849, 173 P.3d 300 (2007). TA \l "Skinner v. Holgate, 141 Wn. App. 840, 849, 173 P.3d 300 (2007)." \s "Holgate" \c 1   
In this case, the State seized on the exigency of this Court's remand order as an opportunity to secure a harsher sentence on the enhancements by changing its earlier position on the matter.  And it did so without alerting Rawlins's appellate counsel or this Court of its intention to do so.  The State ambushed Rawlins through procedural chicanery.  This is an improper use of judicial machinery.  Rawlins asks this Court not to countenance it.  
d.
Rawlins should be allowed to argue to the trial court for an exceptional sentence downward on an alternative basis. TC "d.
Rawlins should be allowed to argue to the trial court for an exceptional sentence downward on an alternative basis." \f C \l "3"   

In the supplemental brief, Rawlins argued that if the exceptional sentence error pertaining to the enhancements is to be corrected, then this Court should remand to permit Rawlins to argue for an exceptional sentence downward on an alternative, legally viable basis, namely the multiple offense policy mitigator under RCW 9.94A.535 TA \l "RCW 9.94A.535" \s "RCW 9.94A.535" \c 4 (1)(g).

The State contends Rawlins's request should be denied "because Rawlins already made his request for a mitigated sentence at the original sentencing hearing and again at the last resentencing hearing."  SBR at 40.  
The State overlooks the point, made above, that the court declined to impose a mitigated base sentence at the original sentencing hearing when it mistakenly thought it had ameliorated the harshness of the sentence by imposing a mitigated sentence on the enhancements.  The court should be given an opportunity to reassess whether a mitigated exceptional sentence on the base terms is appropriate with full knowledge that lowering the enhancement terms is not an option. 

As for the sentencing hearing on remand, Rawlins's counsel did not request an exceptional sentence downward on the base terms.  The only thing defense counsel said about how the sentence could be reconfigured if the enhancement error was corrected was this: "Should the Court . . .  want to amend the firearm enhancement at this time, the Court and all parties agreed that an exceptional down was proper at the time, and so the Court should seek to adjust the sentence in a legal manner, or a different manner, so that he still receives the benefit of the bargain of 30 less months on this sentence."  RP 238.  
This is not a request for an exceptional sentence.  Counsel identified no mitigating factor that could support such a request.  And the trial court did not understand counsel's statement to be an exceptional sentence request, as it said nothing about the propriety of imposing one.  

But if the State is right, and the record shows defense counsel request an exceptional sentence downward on remand, then the court erred in failing to consider the request.  "While no defendant is entitled to an exceptional sentence below the standard range, every defendant is entitled to ask the trial court to consider such a sentence and to have the alternative actually considered."  State v. Grayson, 154 Wn.2d 333, 342, 111 P.3d 1183 (2005) TA \l "State v. Grayson, 154 Wn.2d 333, 342, 111 P.3d 1183 (2005)" \s "Grayson" \c 1 .  "The failure to consider an exceptional sentence is reversible error."  Id.  
Nothing in the record shows the court considered whether to impose an exceptional sentence downward on remand. The court simply decided to correct the enhancement terms, announced its intention to let the Court of Appeals sort out the mess, and imposed a standard range sentence.  RP 242-43.  Under the circumstances, remand for the court to consider an exceptional sentence request under RCW 9.94A.535 TA \s "RCW 9.94A.535" (1)(g) is appropriate in the event this Court decides to permit the amended judgment and sentence to stand. 
B.
CONCLUSION TC "B.
CONCLUSION" \f C \l "1" 
For the reasons stated above and his previous briefing, Rawlins requests (1) remand for a further evidentiary hearing on the Sixth Amendment TA \s "Sixth Amendment"  claim; and (2) reinstatement of the exceptional mitigated terms on the firearm enhancement portion of the sentence.  If this Court affirms the increase to the firearm enhancement terms, then the case should be remanded to enable the defense to request an exceptional mitigated sentence on an alternative basis. 
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� "RP" denotes the continuously paginated verbatim report of proceedings for the hearings on remand, 4/23/21, 4/27/21, 4/28/21.


� The trial court declined to exercise its discretion.  Kilgore� TA \s "Kilgore" �, 167 Wn.2d at 41.


� On remand in Rawlins's case, the State acknowledged Traicoff� TA \s "Traicoff" � is "not entirely on point" and involved "a different argument from the one being made here."  RP 239.


� The State notes "CrR 7.8� TA \l "CrR 7.8" \s "CrR 7.8" \c 4 � authorizes post judgment motions."  BR at 31.  It does, but the State has not filed one.  
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