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A.
ASSIGNMENTS OF ERROR TC "A.
ASSIGNMENTS OF ERROR" \f C \l "1" 
1.
The trial court denied appellant his state constitutional right to a fair trial by an impartial jury by erroneously denying a for-cause challenge to a biased juror.
2.
The trial court violated appellant’s rights to counsel and right to be present at all critical stages of trial when it discharged a seated juror in appellant’s and defense counsel’s absence.  
3.
The trial court erred in failing to vacate appellant’s conviction for attempting to elude a police vehicle because it merges into his conviction for felony violation of a no-contact order.

Issues Pertaining to Assignments of Error TC "Issues Pertaining to Assignments of Error" \f C \l "2" 
1.
Must appellant’s convictions be reversed, where the trial court violated his jury trial right under article I, sections 21 and 22 TA \l "article I, sections 21 and 22" \s "article I, sections 21 and 22" \c 4  of the Washington Constitution, by erroneously denying a defense motion to excuse a manifestly biased jurors for cause, forcing appellant to exhaust his peremptory challenges, including one on the biased juror?

2.
A person charged with a crime has the fundamental rights to counsel and to be present at all critical stages of the proceedings, including the discharge of jurors. The trial court discharged a juror selected to sit on appellant’s case, without first holding a hearing where appellant and defense counsel were present. Did the trial court deprive appellant of his rights to counsel and to be present at a critical stage of the proceedings?

3.
Where appellant’s conviction for attempting to elude a police vehicle elevated his conviction for violation of a no-contact order from a gross misdemeanor to a felony, must the attempting to elude conviction be vacated because it merges into the felony violation of a no-contact order conviction?
B.
STATEMENT OF THE CASE TC "B.
STATEMENT OF THE CASE" \f C \l "1" 

Appellant Julius Booth and his girlfriend, Jorden Gaytan-Roybal, were homeless and living with their
 two children in a car in December 2020. RP
 576-77, 579, 598-99, 763. Booth and Gaytan-Roybal continued to reside together despite a no contact order that was entered on November 24, 2020, prohibiting contact between them, because they rarely had anywhere else to go. RP 577-79, 723-24.


On December 30, one of the children vomited in the car. Booth and Gaytan-Roybal got into a verbal argument while cleaning her up. RP 580-83, 599, 762. They continued arguing as they drove onto Military Road South. RP 583. Eventually Gaytan-Roybal got out of the car because she was tired of arguing. RP 583-84, 599. By her own acknowledgement, Gaytan-Roybal then “threw a fit,” and wanted to leave with her children. RP 584, 602. After Booth locked the car doors, Gaytan-Roybal began hitting the car and yelling at Booth to give her the children. RP 585.

Booth told Gaytan-Roybal she was causing a scene and tried to get her back inside the car. RP 585-86, 600-02, 606. Gaytan-Roybal denied that Booth pushed her into the car or that she was being restrained against her will. RP 587, 598, 602-03, 606. Yet, Gaytan-Roybal resisted “a little bit” of Booth’s efforts to get her back inside the car. RP 587.

King County Sheriff detective, Koby Hamill, was driving around in his unmarked police car “actively looking for criminal activity” when he saw Booth and Gaytan-Roybal’s car parked on the side of the road. RP 507-13, 558, 561-62. He saw Gaytan-Roybal hitting the side of a car and appearing to be upset. RP 507-13, 558, 561-62. Hamill heard Gaytan-Roybal screaming, “give me my baby” and watched as she tried to get into the rear door of the car. RP 513-14. Hamill could not actually determine whether there were children inside the car. RP 519, 550, 567.

Hamill watched as Booth got out of the driver’s seat, yelled at Gaytan-Roybal, and began forcing her toward the car with his body. RP 514-16, 560. Hamill believed Gaytan-Roybal was resisting Booth’s efforts to get her inside the car. RP 515.

Hamill followed the car as it drove onto I-5. RP 519, 554-55, 563. Because Hamill was not in uniform and driving an unmarked police car, he requested that uniformed police officers respond. RP 509, 511, 516-17, 558, 561. The car mostly maintained the posted speed limit until police pulled behind it and activated their emergency lights. RP 520, 570, 641-42, 663, 671, 777-80, 792. The car then drove toward the shoulder before accelerating back across the interstate. RP 524-25, 571, 779-80, 792.

Police followed the car as it weaved through interstate and surface road traffic. RP 672-73, 779-80. A sheriff department helicopter also monitored the car. RP 527, 529, 571, 656-57, 681, 684, 786. On surface roads, the car drove about 60 miles-per-hour and periodically went through stoplights without slowing. RP 641-42, 646-47, 653, 663, 674, 784. Other traffic occasionally pulled onto the shoulder to avoid the car. RP 649-51, 672-73. At one point the car drove through a parking lot to avoid spike strips that were put down to stop it. RP 655, 674, 785-86. On the interstate the car drove about 80 miles-per-hour RP 683, 672-73, 730, 781. The car once did a U-turn on the interstate and briefly drove on the shoulder in the opposite direction of traffic. RP 644-45, 682-83, 781-82, 788.

The pursuit ended after about 25 minutes when police used a pit maneuver to stop the car. RP 528-29, 571, 594-95, 685-86. No one was injured. RP 532, 572. Two children were found in the backseat of the car. RP 733, 736, 759-61. Booth was compliant with police demands following the incident. RP 687-88, 693, 715. Police interviewed Gaytan-Roybal after the incident. RP 765-67, 769. She was emotional and agreed that Booth had pushed her into the car. RP 766, 771.

Based on this evidence, the King County prosecutor charged Booth with one count each of first degree kidnapping, felony violation of a court order (FVNCO), and attempting to elude a pursuing police vehicle. CP 1-12. The state further alleged that kidnapping and felony court order violations involved domestic violence and were committed within sight or sound of minor children.
 CP 1-12.

At trial, Gaytan-Roybal explained that she told Booth to stop for the police, but he refused because he was scared of the consequences of violating the no contact order. RP 588-91, 603.
She denied, however, that Booth had restrained her against her will. RP 598, 602-03, 606. She explained that she told police that Booth had pushed her into the car because she was handcuffed and concerned that her children would be taken from her. RP 596-97, 603-05, 608-09.

A jury found Booth not guilty of kidnapping. RP 978; 149-54; CP 149-51. Booth was convicted of felony violation of a court order and attempting to elude a pursuing police vehicle. CP 155-56, 161-62, 178-85; RP 979-83. The jury also returned a special verdict finding that the felony court order violation involved domestic violence and was committed within sight or sound of minor children. RP 979-83; CP 157-58.

At sentencing, Booth argued that his convictions for attempting to elude, and felony violation of a court order merged because the jury could have relied on the same reckless driving conduct to convict him of both the FVNCO and attempting to elude. RP 1009-10; CP 164-66. The prosecution contended that the convictions did not merge because the attempting to elude “recklessness is directed more towards the public in general as opposed to the specific person [for FVNCO]”. RP 998-99. The prosecutor further argued that the two crimes did not merge simply because they shared the same mens rea or element. RP 998.

The trial court concluded “as a matter of law” that neither the “merger doctrine or same criminal conduct” applied to Booth’s case. RP 1016. The trial court also denied Booth’s request for a first time offender waiver, and instead sentenced him to an exceptional upward sentence of 24 months on the felony violation of a court order conviction. RP 1018-19. The trial court also imposed a concurrent sentence of 5 months on the attempting to elude conviction. RP 1019; CP 178-85.

Booth timely appeals. CP 190-91.
C.
ARGUMENT TC "C.
ARGUMENT" \f C \l "1" 
1.
Booth’s convictions must be reversed where he was forced to use a peremptory challenge to prevent a manifestly biased juror from sitting on his case.
 TC "1.
Booth’s convictions must be reversed where he was forced to use a peremptory challenge to prevent a manifestly biased juror from sitting on his case." \f C \l "2" 
The trial court erroneously denied a defense motion to excuse a manifestly biased juror for cause. Booth was then forced to use an invaluable peremptory challenge to ensure this biased juror did not sit on his jury. Where Booth exhausted all his remaining peremptories, both of his convictions must be reversed. 

a. The trial court erroneously denied a defense motion to strike a biased juror for cause. TC "The trial court erroneously denied a defense motion to strike a biased juror for cause." \f C \l "3" 
The federal and state constitution guarantee every accused person the right to a fair and impartial jury. U.S. Const. amends. VI, XIV TA \l "U.S. Const. amends. VI, XIV" \s "U.S. Const. amends. VI, XIV" \c 4 ; Const. art. I, §§ 21, 22 TA \l "Const. art. I, §§ 21, 22" \s "Const. art. I, §§ 21, 22" \c 4 ; State v. Irby, 187 Wn. App. 183, 192, 347 P.3d 1103 (2015) TA \l "State v. Irby, 187 Wn. App. 183, 192, 347 P.3d 1103 (2015)" \s "Irby" \c 1 . A trial judge has an independent obligation to protect that right. Irby, 187 Wn. App. at 193. A party may also move to excuse a juror for cause, which includes actual bias. RCW 4.44.150 TA \l "RCW 4.44.150" \s "RCW 4.44.150" \c 4 , .170 TA \l "RCW 4.44.170" \s "RCW 4.44.170" \c 4 ; CrR 6.4 TA \l "CrR 6.4" \s "CrR 6.4" \c 4 (c).

“Actual bias” means the juror’s state of mind is such that the “person cannot try the issue impartially and without prejudice to the substantial rights of the party challenging.” RCW 4.44.170 TA \s "RCW 4.44.170" (2). If “a juror has formed an opinion that could prevent impartial judgment of the facts, the trial judge should excuse that juror.” State v. Slert, 186 Wn.2d 869, 877-78, 383 P.3d 466 (2016) TA \l "State v. Slert, 186 Wn.2d 869, 877-78, 383 P.3d 466 (2016)" \s "Slert" \c 1 . 

Although review is for abuse of discretion, “appellate deference to trial court determinations of the ability of potential jurors to be fair and impartial is not a rubber stamp.” State v. Fire, 100 Wn. App. 722, 729, 998 P.2d 362 (2000), rev’d on other grounds, 145 Wn.2d 152, 34 P.3d 1218 (2001) TA \l "State v. Fire, 100 Wn. App. 722, 729, 998 P.2d 362 (2000), rev’d on other grounds, 145 Wn.2d 152, 34 P.3d 1218 (2001)" \s "Fire" \c 1 . Any doubts about bias must resolved in favor of striking the juror. United States v. Kechedzian, 902 F.3d 1023, 1027 (9th Cir. 2018) TA \l "United States v. Kechedzian, 902 F.3d 1023, 1027 (9th Cir. 2018)" \s "Kechedzian" \c 8 . 

For instance, in State v. Gonzales, 111 Wn. App. 276, 282, 45 P.3d 205 (2002) TA \l "State v. Gonzales, 111 Wn. App. 276, 282, 45 P.3d 205 (2002)" \s "Gonzales" \c 1 , a juror admitted she would have a “very difficult” time disbelieving a police officer and was not certain she could apply the presumption of innocence. The court of appeals recognized this statement as a clear indicator of bias that was never neutralized by further questioning. Id. “At no time did Juror 11 express confidence in her ability to deliberate fairly or to follow the judge’s instructions regarding the presumption of innocence.” Id. The court therefore held the juror demonstrated actual bias, and the trial court abused its discretion by denying a challenge for cause. Id.; see also City of Cheney v. Grunewald, 55 Wn. App. 807, 811, 780 P.2d 1332 (1989) TA \l "City of Cheney v. Grunewald, 55 Wn. App. 807, 811, 780 P.2d 1332 (1989)" \s "Grunewald" \c 1  (holding “reasonable suspicion of bias” based on juror’s “contradictory answers” should have warranted excusal for cause).

i.
Juror 4 doubted her ability to set aside her own emotional experiences with crimes involving domestic violence. TC "i.
Juror 4 doubted her ability to set aside her own emotional experiences with crimes involving domestic violence." \f C \l "3" 
Potential jurors filled out a questionnaire prior to voir dire. CP 197-287. Prospective Juror 4’s written answer to whether she could be “a fair and impartial juror to both parties in this case” was “No. Cannot be fair.” RP 127; CP 197-287. Juror 4 also responded “Not sure” when asked to explain why she could not be fair and impartial. RP 127; CP 259. Despite Juror 4’s written answers, the trial court elected to leave Juror 4 on the panel and invited the parties to question her during voir dire. RP 127.
During voir dire, the prosecution asked prospective Juror 4 about her experience having known someone accused of a crime involving domestic violence. Juror 4 explained that a good friend of hers had “beat up his pregnant wife” about ten years earlier. RP 203. Criminal charges against the husband were eventually dropped because “he just kept harassing her[.]” RP 203. Juror 4’s relationship and communication with the friend largely ended because of the event. RP 204.
The prosecution asked prospective Juror 4 whether there was anything about that “particular experience that causes you to be concerned about being a fair, impartial juror in this case?” Juror 4 responded:
Well, I – I suppose I can’t really answer that question for you. I mean, yeah. Would it – would it make me think twice about – yeah. Certainly would. 
RP 204.

At the next recess, Booth moved to strike Juror 4 for cause, explaining, “she seemed reluctant to affirm that she – that it wouldn’t be a problem. I think she said suppose – she supposed at one point and just her demeanor when she was describing it.” RP 292. The prosecutor objected to the motion, reasoning that while Juror 4 said it would be difficult, she did not say she could not be fair. RP 292.

The trial court denied the motion for cause, explaining, “I, frankly, just don’t think that this level to the level of for-cause challenge. Of course, it may be you’re ripe for a peremptory challenge.” RP 292.
The trial court’s denial of the for-cause challenge was plainly in error. Just like Gonzales, Juror 4 never averred she could remain fair and impartial. See also, Kechedzian TA \s "Kechedzian" , 902 F.3d at 1029-31 (error to deny challenge for cause where juror never unequivocally stated she could be fair and impartial, and only gave equivocal answers). Rather, Juror 4 repeatedly stated, based on her experiences, she was unsure. Her written answers were even more unequivocal, asserting that she “cannot be fair.” RP 127, 204.
Juror 4 should have been excused for cause. The trial court erred in denying Booth’s motion to strike, which then forced him to use a peremptory challenge on Juror 4. 

b. The trial court’s refusal to excuse the biased juror necessitates reversal, where Booth was forced to use one of his peremptory challenges and exhausted his remaining peremptories. TC "The trial court’s refusal to excuse the biased juror necessitates reversal, where Booth was forced to use one of his peremptory challenges and exhausted his remaining peremptories." \f C \l "3" 
Due to the trial court’s error, Booth was forced to expend one his peremptory challenges on Juror 4. RP 410; CP 195-96. He exhausted all of his remaining peremptories. CrR 6.4 TA \s "CrR 6.4" (e)(1), 6.5 TA \l "6.5" \s "6.5" \c 4 ; RP 12 (entitling Booth to six peremptories, plus two additional challenges for the two alternate jurors); CP 195-96; RP 410-18 (using all eight available peremptories). As a result, Booth was deprived of a substantial right and did not receive the trial he was entitled to. The remedy is a new trial. 

Since the founding of this state and for over a century, this was the rule in Washington: Reversal is required where the defense is forced to use a peremptory challenge on a biased juror and exhausts all her remaining peremptories. Fire TA \s "Fire" , 145 Wn.2d at 168 (Sanders, J, dissenting).
 The rule is firmly set out in State v. Parnell, 77 Wn.2d 503, 508, 463 P.2d 134 (1969) TA \l "State v. Parnell, 77 Wn.2d 503, 508, 463 P.2d 134 (1969)" \s "Parnell" \c 1 , abrogated by Fire, 145 Wn.2d 152.

In its 2001 decision in Fire TA \s "Fire" , however, five justices refused to apply the Parnell TA \s "Parnell"  rule. The basis for this decision was United States v. Martinez-Salazar, 528 U.S. 304, 120 S. Ct. 774, 145 L. Ed. 2d 792 (2000) TA \l "United States v. Martinez-Salazar, 528 U.S. 304, 120 S. Ct. 774, 145 L. Ed. 2d 792 (2000)" \s "Martinez-Salazar" \c 8 . There, the U.S. Supreme Court held due process and the right to an impartial jury did not require such a rule. Martinez-Salazar, 528 U.S. at 312-16. The leading opinion in Fire reasoned the Parnell rule had been constitutionally based and, because there was no showing that our state constitution was more protective than the federal constitution, Martinez-Salazar controlled. Fire, 145 Wn.2d at 163. A concurring justice reasoned the rule was not constitutionally based, but Martinez-Salazar set forth a better rule. Fire, 145 Wn.2d at 166 (Alexander, J., concurring).

But Fire TA \s "Fire"  did not conduct a Gunwall TA \l "State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986)." \s "Gunwall" \c 1 
 analysis or otherwise argue our state constitution was more protective than the federal constitution. Id. at 163-64. The Fire court therefore declined to consider whether the Washington Constitution guaranteed more protection in this circumstance. Id. As a result, Fire does not control this Court’s analysis under the state constitution. Berschauer/Phillips Constr. Co. v. Seattle Sch. Dist. 1, 124 Wn.2d 816, 824, 881 P.2d 986 (1994) TA \l "Berschauer/Phillips Constr. Co. v. Seattle Sch. Dist. 1, 124 Wn.2d 816, 824, 881 P.2d 986 (1994)" \s "Berschauer/Phillips Constr. Co." \c 1  (“In cases where a legal theory is not discussed in the opinion, that case is not controlling on a future case where the legal theory is properly raised.”); In re Elec. Lightwave, Inc., 123 Wn.2d 530, 541, 869 P.2d 1045 (1994) TA \l "In re Elec. Lightwave, Inc., 123 Wn.2d 530, 541, 869 P.2d 1045 (1994)" \s "In re Elec. Lightwave, Inc." \c 1  (“We do not rely on cases that fail to specifically raise or decide an issue.”).

This Court should hold the Parnell TA \s "Parnell"  rule is required by article I, sections 21 and 22 TA \s "article I, sections 21 and 22"  of the Washington Constitution. The six nonexclusive factors set out in Gunwall TA \s "Gunwall"  support this conclusion. These factors are: (1) the text of the state constitutional provision, (2) differences in the parallel state and federal provisions, (3) state constitutional history, (4) preexisting state law, (5) structural differences between the two constitutions, and (6) matters of particular state interest or local concern. Gunwall, 106 Wn.2d at 61-62.
i. The text of our state constitution lends itself to independent interpretation. TC "The text of our state constitution lends itself to independent interpretation." \f C \l "3" 
Under our state constitution, adopted in 1889, the “right of trial by jury shall remain inviolate.” Const. art. I, § 21 TA \l "Const. art. I, § 21" \s "Const. art. I, § 21" \c 4 . This right encompasses a right to an “unbiased and unprejudiced” jury. Alexson v. Pierce Cty., 186 Wash. 188, 193, 57 P.2d 318 (1936). TA \l "Alexson v. Pierce Cty., 186 Wash. 188, 193, 57 P.2d 318 (1936)." \s "Alexson" \c 1  Our inviolate jury trial right is reinforced by article I, section 22, TA \l "article I, section 22" \s "article I, section 22" \c 4  which mandates, “In criminal prosecutions the accused shall have the right . . . to have a speedy public trial by an impartial jury . . . .”

In guaranteeing an impartial jury in criminal cases, the Sixth Amendment TA \l "Sixth Amendment" \s "Sixth Amendment" \c 4  of the federal constitution has language similar to article I, section 22 TA \s "article I, section 22" : “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury . . . .” U.S. Const. amend. VI TA \l "U.S. Const. amend. VI" \s "U.S. Const. amend. VI" \c 4 . But there is no provision comparable to the “inviolate” jury trial right set out in article I, section 21 TA \l "article I, section 21" \s "article I, section 21" \c 4 . This supports independent interpretation.

Moreover, the U.S. Supreme Court did not incorporate the Sixth Amendment TA \s "Sixth Amendment"  jury trial right against the states until 1968 in Duncan v. Louisiana, 391 U.S. 145, 149-50, 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968) TA \l "Duncan v. Louisiana, 391 U.S. 145, 149-50, 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968)" \s "Duncan" \c 8 . Only recently did the U.S. Supreme Court require jury unanimity in state criminal trials. Ramos v. Louisiana, __U.S.__, 140 S. Ct. 1390, 206 L. Ed. 2d 583 (2020) TA \l "Ramos v. Louisiana, __U.S.__, 140 S. Ct. 1390, __L. Ed. 2d__ (2020)" \s "Ramos" \c 8 . And the Sixth Amendment TA \s "Sixth Amendment"  still does not require juries of 12. Williams v. Florida, 399 U.S. 78, 86, 90 S. Ct. 1893, 26 L. Ed. 2d 446 (1970) TA \l "Williams v. Florida, 399 U.S. 78, 86, 90 S. Ct. 1893, 26 L. Ed. 2d 446 (1970)" \s "Williams" \c 8 . Furthermore, the civil jury trial set out in the Seventh Amendment remains unincorporated and does not apply against the states. McDonald v. City of Chicago, 561 U.S. 742, 765 n.13, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010) TA \l "McDonald v. City of Chicago, 561 U.S. 742, 765 n.13, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010)" \s "McDonald" \c 8 ; Gonzalez-Oyarzun v. Caribbean City Builders, Inc., 798 F.3d 26, 29 (1st Cir. 2015) TA \l "Gonzalez-Oyarzun v. Caribbean City Builders, Inc., 798 F.3d 26, 29 (1st Cir. 2015)" \s "Gonzalez-Oyarzun" \c 8 .

By contrast, Washington courts have long interpreted article I, section 21 TA \s "article I, section 21"  to require an expressly unanimous jury verdict. See, e.g., State v. Lamar, 180 Wn.2d 576, 583, 584 n.3, 327 P.3d 46 (2014) TA \l "State v. Lamar, 180 Wn.2d 576, 583, 584 n.3, 327 P.3d 46 (2014)" \s "Lamar" \c 1 ; State v. Ortega-Martinez, 124 Wn.2d 702, 707, 881 P.2d 231 (1994) TA \l "State v. Ortega-Martinez, 124 Wn.2d 702, 707, 881 P.2d 231 (1994)" \s "Ortega-Martinez" \c 1 ; State v. Stephens, 93 Wn.2d 186, 190, 607 P.2d 304 (1980) TA \l "State v. Stephens, 93 Wn.2d 186, 190, 607 P.2d 304 (1980)" \s "Stephens" \c 1 ; State v. Badda, 63 Wn.2d 176, 182, 385 P.2d 859 (1963) TA \l "State v. Badda, 63 Wn.2d 176, 182, 385 P.2d 859 (1963)" \s "Badda" \c 1 . It also guarantees the right to a 12-person jury in criminal cases. State v. Stegall, 124 Wn.2d 719, 728-29, 881 P.2d 979 (1994). TA \l "State v. Stegall, 124 Wn.2d 719, 728-29, 881 P.2d 979 (1994)." \s "Stegall" \c 1  And the right to jury trials in civil cases is protected by article I, section 21 TA \s "article I, section 21" . Sofie v. Fibreboard Corp., 112 Wn.2d 636, 644, 771 P.2d 711 (1989) TA \l "Sofie v. Fibreboard Corp., 112 Wn.2d 636, 644, 771 P.2d 711 (1989)" \s "Sofie" \c 1 .

Thus, the first and second Gunwall TA \s "Gunwall"  factors—the text of the state constitutional provisions and differences in parallel federal provisions—support independent interpretation of our state constitution in this context.

ii. State constitutional history and preexisting state law strongly support independent interpretation and retention of the Parnell TA \s "Parnell"  rule. TC "State constitutional history and preexisting state law strongly support independent interpretation and retention of the Parnell rule." \f C \l "3" 
Precedent establishes Washington’s jury trial right is greater than that provided under the federal constitution in many circumstances. See, e.g., State v. Williams-Walker, 167 Wn.2d 889, 895-96, 225 P.3d 913 (2010); TA \l "State v. Williams-Walker, 167 Wn.2d 889, 895-96, 225 P.3d 913 (2010)" \s "Williams-Walker" \c 1  State v. Smith, 150 Wn.2d 135, 151, 75 P.3d 934 (2003) TA \l "State v. Smith, 150 Wn.2d 135, 151, 75 P.3d 934 (2003)" \s "Smith" \c 1 ; City of Pasco v. Mace, 98 Wn.2d 87, 99, 653 P.2d 618 (1982) TA \l "City of Pasco v. Mace, 98 Wn.2d 87, 99, 653 P.2d 618 (1982)" \s "Mace" \c 1 . Whether our jury trial right is more protective in this particular circumstance “‘must be determined from the law and practice that existed in Washington at the time of our constitution’s adoption in 1889.’” State v. Clark-El, 196 Wn. App. 614, 621, 384 P.3d 627 (2016) TA \l "State v. Clark-El, 196 Wn. App. 614, 621, 384 P.3d 627 (2016)" \s "Clark-El" \c 1  (quoting Smith, 150 Wn.2d at 151).
Applying this analysis, the Washington Supreme Court in Mace TA \s "Mace"  held our state jury trial right extended to every criminal case, including misdemeanors. 98 Wn.2d at 101. When the state constitution was adopted in 1889, the code of 1881 was in effect and provided a right to jury trials for misdemeanors and municipal violations. Id. at 98-100. Given this “treasured” right, the constitution preserved the right to jury trials for misdemeanors. Id. at 99. This result was different from the U.S. Supreme Court’s interpretation of the federal constitution. District of Columbia v. Clawans, 300 U.S. 617, 624, 57 S. Ct. 660, 81 L. Ed. 843 (1937) TA \l "District of Columbia v. Clawans, 300 U.S. 617, 624, 57 S. Ct. 660, 81 L. Ed. 843 (1937)" \s "Clawans" \c 8 .

A similar analysis establishes the Parnell TA \s "Parnell"  rule is constitutionally mandated. Just like the jury trial right at issue in Mace TA \s "Mace" , peremptory challenges were guaranteed in both civil and criminal cases when the state constitution was adopted. Code of 1881 §§ 207, 208, 1079 TA \l "Code of 1881 §§ 207, 208, 1079" \s "Code of 1881 §§ 207, 208, 1079" \c 4 . Indeed, they were provided for in the first statutes passed in 1854 when Washington was a territory. Laws of 1854, p. 118 § 102; p. 165 § 186.15 TA \l "Laws of 1854, p. 118 § 102; p. 165 § 186.15" \s "Laws of 1854, p. 118 § 102; p. 165 § 186.15" \c 4 .
 Subsequent territorial laws reaffirmed Washington’s commitment to providing peremptory challenges. Laws of 1877, p. 43, §§ 211-212 TA \l "Laws of 1877, p. 43, §§ 211-212" \s "Laws of 1877, p. 43, §§ 211-212" \c 4 ; Laws of 1873, p. 236 § 240 TA \l "Laws of 1873, p. 236 § 240" \s "Laws of 1873, p. 236 § 240" \c 4 ; Laws of 1869, p. 51 § 212.16 TA \l "Laws of 1869, p. 51 § 212.16" \s "Laws of 1869, p. 51 § 212.16" \c 4 .
 Given this history and the essential role peremptory challenges have played in selecting juries, the right to peremptory challenges is preserved under our state constitution as part of the jury right in article I, sections 21 and 22 TA \s "article I, sections 21 and 22" .
 

In Martinez-Salazar TA \s "Martinez-Salazar" , the U.S. Supreme Court reasoned peremptory challenges are not mandated under the federal constitution. 528 U.S. at 311. This interpretation makes sense because legislation authorizing peremptory challenges in federal cases was enacted in 1790, a year after the federal constitution was ratified. Id. at 311-12. By contrast, peremptory challenges were provided by Washington territorial laws when Washington adopted its constitution. Thus, a different result is warranted. See Mace TA \s "Mace" , 98 Wn.2d 97-98 (noting, when the federal constitution was adopted, “there was no statute to guide the [U.S. Supreme Court] in determining what offenses were triable by jury at that time”).
Peremptory challenges and the Parnell TA \s "Parnell"  rule are part of our state constitution’s jury trial right. Five years after adoption of the state constitution, our supreme court connected the state constitutional right to an impartial jury to the error in denying a challenge for cause. State v. Murphy, 9 Wash. 204, 205, 214 37 P. 420 (1894) TA \l "State v. Murphy, 9 Wash. 204, 205, 214 37 P. 420 (1894)" \s "Murphy" \c 1 . A year later, the Court followed Murphy in State v. Wilcox, 11 Wash. 215, 220, 39 P. 368, 370 (1895). TA \l "State v. Wilcox, 11 Wash. 215, 220, 39 P. 368, 370 (1895)." \s "Wilcox" \c 1  The same year, the court in Rutten TA \s "Rutten" , citing Murphy and Wilcox, extended the constitutional rule to apply when a potential juror is removed by a peremptory and all the defendant’s peremptories were exhausted. Rutten, 13 Wash. at 204. And the state constitutional rule was born, applied for over century in both criminal and civil cases. Parnell, 77 Wn.2d at 508; Patterson TA \s "Patterson" , 183 Wash. at 244; McMahon TA \s "McMahon" , 135 Wash. at 30; Stentz TA \s "Stentz" , 30 Wash. at 147.

Thus, the third and fourth Gunwall TA \s "Gunwall"  factors—state constitutional history and preexisting state law—support independent interpretation and retention of the Parnell TA \s "Parnell"  rule.

iii. The structure of the Washington Constitution, along with state and local concerns, further support independent interpretation. TC "The structure of the Washington Constitution, along with state and local concerns, further support independent interpretation." \f C \l "3" 
The fifth factor, differences in structure between the state and federal constitutions, “‘will always point toward pursuing an independent state constitutional analysis because the federal constitution is a grant of power from the states, while the state constitution represents a limitation of the State’s power.’” State v. Bassett, 192 Wn.2d 67, 82, 428 P.3d 343 (2018) TA \l "State v. Bassett, 192 Wn.2d 67, 82, 428 P.3d 343 (2018)" \s "Bassett" \c 1  (quoting State v. Young, 123 Wn.2d 173, 180, 867 P.2d 593 (1994) TA \l "State v. Young, 123 Wn.2d 173, 180, 867 P.2d 593 (1994)" \s "Young" \c 1 ).

The sixth factor also weighs in favor of interpreting Washington’s jury trial right more broadly and retaining the Parnell TA \s "Parnell"  rule. There is no need for national uniformity in jury selection. See Rivera v. Illinois, 556 U.S. 148, 162, 129 S. Ct. 1446, 173 L. Ed. 2d 320 (2009) TA \l "Rivera v. Illinois, 556 U.S. 148, 162, 129 S. Ct. 1446, 173 L. Ed. 2d 320 (2009)" \s "Rivera" \c 8  (“States are free to decide, as a matter of state law, that a trial court’s mistaken denial of a peremptory challenge is reversible error per se.”).

Indeed, other states have rejected Martinez-Salazar TA \s "Martinez-Salazar"  in favor an independent state rule similar to Parnell TA \s "Parnell" . For instance, the Kentucky Supreme Court held:

Thus, the correct inquiry is not whether using a peremptory strike for a juror who should have been excused for cause had a reasonable probability of affecting the verdict (harmless error), but whether the trial court who abused its discretion by not striking that juror for reasonable cause deprived the defendant of a substantial right. Harmless error analysis is simply not appropriate where a substantial right is involved, and is indeed logically best suited to the effect of evidence on a verdict, though some procedural errors may also be reviewed in this light. Here, the defendant did not get the trial he was entitled to get.

Shane v. Commonwealth, 243 S.W.3d 336, 341 (Ky. 2007) TA \l "Shane v. Commonwealth, 243 S.W.3d 336, 341 (Ky. 2007)" \s "Shane" \c 3  (emphasis added) (reversing where defense was forced to use a peremptory to remove a juror who should have been dismissed for cause, and exhausted all peremptory challenges). 

Similarly, the Montana Supreme Court explained a Parnell TA \s "Parnell" -type rule is sound because otherwise the prosecution is afforded an unfair advantage:

[W]hen jurors who should have been removed for cause are not removed, they must be removed by peremptory challenge, thereby effectively reducing that party’s number of peremptory challenges. When the State has more peremptory challenges than the accused, the State has an unmistakable tactical advantage and the impartiality of the jury is compromised. Errors which affect the impartiality of the jury are, by definition, structural and require reversal.

State v. Good, 43 P.3d 948, 961 (Mont. 2002) TA \l "State v. Good, 43 P.3d 948, 961 (Mont. 2002)" \s "State v. Good" \c 3  (reversing where defense was forced to use two peremptories to remove jurors who should have been dismissed for cause, and exhausted all peremptory challenges). 

Thus, the fifth and sixth Gunwall TA \s "Gunwall"  factors weigh in favor of independent interpretation and a return to the Parnell TA \s "Parnell"  rule. 
Peremptory challenges and the Parnell TA \s "Parnell"  rule are part of the jury trial right guaranteed in article I, sections 21 and 22 TA \s "article I, sections 21 and 22"  of our state constitution. This constitutional rule is fair and sensible. Because Booth’s challenge for cause to Juror 4 was erroneously denied, he was forced to use a peremptory challenge to remove that juror. He then exhausted all his remaining peremptories. This Court should hold, under our state constitution, Booth did not receive the jury trial he was entitled to, reverse his convictions, and remand for a new trial.
2.
The trial court’s dismissal of a seated juror violated Booth’s rights to counsel and to be present at all critical stages of trial. TC "2.
The trial court’s dismissal of a seated juror violated Booth’s rights to counsel and to be present at all critical stages of trial." \f C \l "2"  

The trial court unilaterally determined that an ill juror could no longer serve and took “executive action” and dismissed the juror. The court did this without first consulting the parties. By the time Booth had an opportunity to object to the court’s discharge of the juror – a person of color – it was too late. The court’s dismissal without Booth’s input deprived him of his fundamental rights to be present and meaningfully represented by counsel at all critical stages of trial. Where the constitutional error was not harmless beyond a reasonable doubt, Booth’s convictions must be reversed. 

a.
The trial court’s dismissal of the juror. TC "a.
The trial court’s dismissal of the juror." \f C \l "3" 
14 jurors were seated for Booth’s trial. Two of the jurors were to be randomly selected and dismissed as alternates at the end of trial. RP 12, 406-07, 414, 443-45. On the second day of trial, however, one of the jurors fell on their way to the courthouse and was dismissed by agreement of the parties to obtain medical care. RP 619-20.
On the morning of the third day of trial, the trial court informed the parties that it had taken “executive action” and dismissed another juror who had called the bailiff that morning and indicated he was not feeling well. RP 743-47. As the court explained, the juror stated he was vomiting, but “didn’t at all think it was COVID” because he was fully vaccinated and had no Covid symptoms. RP 743-46. The juror repeatedly informed the court “he would try to come in” despite feeling nauseous. RP 743-46.
Defense counsel immediately objected to the trial court’s action, noting that the juror was a “person of color” and explaining that the defense wanted him on the jury. RP 745-47. Booth himself is of Native American descent. CP 12; RP 492, 1011. Counsel noted that trial was “way ahead of schedule” and requested the court to contact the juror to see “if he is able to come back.” RP 746. As counsel explained, the juror could be suffering from an illness that would be over within 24 hours, such as food poisoning. RP 745.
The trial court acknowledged that the juror was “definitely” a “person of color” but had already been excused. RP 747. The court explained it was a “humanitarian” decision to excuse the juror who “couldn’t serve” despite the court being “pretty confident it’s not COVID.” RP 746.
b.
Dismissal of the juror without input violated Booth’s right to counsel. TC "b.
Dismissal of the juror without input violated Booth’s right to counsel." \f C \l "3"  
Under the Sixth Amendment TA \l "Sixth Amendment" \s "Sixth Amendment" \c 4  to the United States Constitution and article I, section 22 TA \l "article I, section 22" \s "article I, section 22" \c 4  of the Washington Constitution, “the right to counsel is constitutionally guaranteed at all critical stages of a criminal proceeding.” State v. Robinson, 153 Wn.2d 689, 694, 107 P.3d 90 (2005). TA \l "State v. Robinson, 153 Wn.2d 689, 694, 107 P.3d 90 (2005)." \s "State v. Robinson" \c 1  A critical stage is when “a defendant’s rights may be lost, defenses waived, privileges claimed or waived, or in which the outcome of the case is otherwise substantially affected.” State v. Heddrick, 166 Wn.2d 898, 910, 215 P.3d 201 (2009) TA \l "State v. Heddrick, 166 Wn.2d 898, 910, 215 P.3d 201 (2009)" \s "Heddrick" \c 1 . Violation of the right to counsel is manifest constitutional error that can be raised for the first time on appeal. State v. Holley, 75 Wn. App. 191, 197, 876 P.2d 973 (1994) TA \l "State v. Holley, 75 Wn. App. 191, 197, 876 P.2d 973 (1994)" \s "Holley" \c 1 , abrogated on other grounds by, In re Pers. Restraint of Yung-Chen Tsai, 183 Wn.2d 91, 106-06, 351 P.3d 138 (2015) TA \l "In re Pers. Restraint of Yung-Chen Tsai, 183 Wn.2d 91, 106-06, 351 P.3d 138 (2015)" \s "Yung-Chen Tsai" \c 1 . Whether this right has been violated is a question of law, subject to de novo review. State v. Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010) TA \l "State v. Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010)" \s "State v. Jones" \c 1 .

A court may only remove a juror after it has found the person is “unable to perform the duties” of a juror. CrR 6.5 TA \s "6.5" . A court should only excuse a juror if it finds the juror has “manifested unfitness as a juror by reason of bias, prejudice, indifference, inattention, or any physical or mental defect or by reason of conduct or practices incompatible with proper and efficient jury service.” RCW 2.36.110 TA \l "RCW 2.36.110" \s "RCW 2.36.110" \c 4 .

Although the power to replace a juror in certain situations is therefore within the discretion of the court, as this Court has properly recognized, this decision is “…. not the proper subject for an ex parte judicial proceeding ….” and “should not be made, [], without according the parties an opportunity to provide the court with arguments and authority which bear upon the decision to be made.” State v. Ashcraft, 71 Wn. App. 444, 463, 859 P.2d 60 (1993) TA \l "State v. Ashcraft, 71 Wn. App. 444, 463, 859 P.2d 60 (1993)" \s "Ashcraft" \c 1 .
Indeed, the resounding authority in Washington holds that communication between the court and the jury is a critical stage of trial at which the defendant has a right to receive meaningful representation. State v. Rice, 110 Wn.2d 577, 613-14, 757 P.2d 889 (1988) TA \l "State v. Rice, 110 Wn.2d 577, 613-14, 757 P.2d 889 (1988)" \s "Rice" \c 1 .
 CrR 3.4 TA \l "CrR 3.4" \s "CrR 3.4" \c 4 (a) likewise mandates the defendant shall be present “at every stage of the trial including the empaneling of the jury and the return of the verdict.” The U.S. Supreme Court has held the identical Fed. R. Crim. Proc. 43 TA \l "Fed. R. Crim. Proc. 43" \s "Fed. R. Crim. Proc. 43" \c 4  requires defense counsel be given an opportunity to be heard before the trial court communicates with the jury. Rogers v. United States, 422 U.S. 35, 39, 95 S. Ct. 2091, 45 L. Ed. 2d 1 (1975) TA \l "Rogers v. United States, 422 U.S. 35, 39, 95 S. Ct. 2091, 45 L. Ed. 2d 1 (1975)" \s "Rogers" \c 8 ; In re Det. of Pouncy, 168 Wn.2d 382, 392, 229 P.3d 678 (2010) TA \l "In re Det. of Pouncy, 168 Wn.2d 382, 392, 229 P.3d 678 (2010)" \s "Pouncy" \c 1  (where a Washington rule mirrors its federal counterpart, courts may rely on federal case law interpreting the federal rule as persuasive authority).
The deprivation of Booth’s right to counsel is constitutional error, necessitating reversal unless the prosecution can prove the error was harmless beyond a reasonable doubt. Bourgeois TA \s "Bourgeois" , 133 Wn.2d at 407; See also, State v. Sassen Van Elsloo, 191 Wn.2d 798, 823, 425 P.3d 807 (2018) TA \l "State v. Sassen Van Elsloo, 191 Wn.2d 798, 823, 425 P.3d 807 (2018)" \s "Sassen Van Elsloo" \c 1  (holding that improper dismissal of an impaneled juror requires state to prove “the wrongful dismissal resulted in no harm to the defendant.”). The prosecution cannot satisfy its burden here.
Defense counsel’s knowledge of, and timely input was critical because counsel not only had a critical role to play in advocating for retaining the juror of color, but also, in preventing the trial court from automatically dismissing the juror without an adequate inquiry into the juror’s current condition and possible cause of illness. Had the trial court informed the parties of the juror’s condition, there is a reasonable possibility that defense counsel would have advocated for a more in depth analysis of the juror’s condition and ability to continue serving, as he unsuccessfully attempted to do after the fact. See RP 745-47.
Defense counsel could have inquired into when the juror became ill, what they believed was the cause, and whether the juror could have continued serving now, or in the near future. Based on these responses, defense counsel could also have requested a short continuance to allow the juror to get well and continue serving. Instead, the trial court’s exclusion of Booth’s input before dismissing the juror, hamstrung both counsel and Booth from making a fully informed decision as to how to best proceed.
There is no question the court’s decision to discharge the seated juror impacted the outcome of Booth’s case, as the court removed the juror without providing Booth or his counsel with an opportunity to question the juror or be heard on the juror’s discharge. The dismissed juror -- like Booth -- was a person of color, and could very well have deliberated on Booth’s guilt given that the alternate was to be randomly selected. RP 12, 406-07, 414, 443-45.

The error requires reversal of Booth’s convictions. 
c.
Booth was denied his right to be present when the juror was discharged in his absence. TC "c.
Booth was denied his right to be present when the juror was discharged in his absence." \f C \l "3"  
A criminal defendant also has the fundamental right to be present at all critical stages of trial. Irby TA \s "Irby" , 170 Wn.2d at 880. A critical stage is one where the defendant’s presence has a reasonably substantial relationship to the fullness of his opportunity to defend against the charge.  Id. Whether these rights have been violated is a question of law, subject to de novo review. Id. 

In Irby TA \s "Irby" , Washington’s Supreme Court held jury selection by e-mail, when the defendant was in jail, violated the right to be present. 170 Wn.2d at 877. Even in jury selection, the error was not harmless because the prosecution could not establish the jurors discussed by e-mail had no chance to sit on the jury as they were within the range of jurors likely to be placed on the jury. Id. at 802-03. 

The facts here are like Irby, except that the trial court excluded the parties from its decision to discharge the already impaneled juror. Booth did not have any opportunity to be heard on the court’s decision to excuse the juror. Id. 

This error involves a juror selected to serve on the jury, making the error even more significant. Like Irby, there is no question the court’s decision to discharge this juror impacted the outcome of Booth’s case, as the court removed the juror without providing Booth or his counsel with an opportunity to be heard on the juror’s discharge. 

The error here is clearer than the error in Irby because the juror was part of the panel that would judge Booth’s guilt.

It is no answer to say that the 12 jurors who ultimately comprised Irby’s jury were unobjectionable. Reasonable and dispassionate minds may look at the same evidence and reach a different result. Therefore, the State cannot show beyond a reasonable doubt that the removal of several potential jurors in Irby’s absence had no effect on the verdict. 

Irby TA \s "Irby" , 170 Wn.2d at 886–87. As discussed above, the dismissed juror could very well have deliberated on Booth’s guilt. RP 12, 406-07, 414, 443-45.

This error also requires reversal of Booth’s convictions.
3.
Booth’s conviction for attempting to elude must be dismissed because it merges into his conviction for felony violation of a no-contact order. TC "3.
Booth’s conviction for attempting to elude must be dismissed because it merges into his conviction for felony violation of a no-contact order." \f C \l "2" 

Proof of Booth’s attempting to elude was necessary to elevate his conviction for violation of a court order from a gross misdemeanor to a felony. This implicates the merger doctrine.  Booth’s attempting to elude conviction must therefore be dismissed because it merges into his conviction for felony violation of a no-contact order.


The State may bring multiple charges arising from the same criminal conduct in a single proceeding. State v. Kier, 164 Wn.2d 798, 803, 194 P.3d 212 (2008) TA \c 1 \s "Kier" \l "State v. Kier, 164 Wn.2d 798, 803, 194 P.3d 212 (2008)". However, state and federal constitutional protections against double jeopardy prohibit multiple punishments for the same offense. Id. This Court reviews a double jeopardy claim de novo. State v. Freeman, 153 Wn.2d 765, 770, 108 P.3d 753 (2005) TA \c 1 \s "Freeman" \l "State v. Freeman, 153 Wn.2d 765, 770, 108 P.3d 753 (2005)".


Washington courts apply a three-part test for determining whether the legislature intended multiple punishments in particular situation. Kier TA \s "Kier", 164 Wn.2d at 804. First, courts consider explicit or implicit legislative intent based on the criminal statutes involved. Id. Second, if the legislative intent is unclear, courts may turn to the “same evidence” test, articulated in Blockburger v. United States, 284 U.S. 299, 304, 52 S. Ct. 180, 76 L. Ed. 306 (1932) TA \c 8 \s "Blockburger" \l "Blockburger v. United States, 284 U.S. 299, 304, 52 S. Ct. 180, 76 L. Ed. 306 (1932)", which asks if the crimes are the same in law and in fact.  Kier, 164 Wn.2d at 804. Third, if applicable, the merger doctrine is a rule of statutory construction that may help determine legislative intent. Id.

The merger doctrine applies “when a crime is elevated to a higher degree by proof of another crime proscribed elsewhere in the criminal code.” State v. Parmelee, 108 Wn. App. 702, 710, 32 P.3d 1029 (2001) TA \c 1 \s "Parmelee" \l "State v. Parmelee, 108 Wn. App. 702, 710, 32 P.3d 1029 (2001)". This is so even when the two crimes have formally different elements. Freeman TA \s "Freeman", 153 Wn.2d at 772. Put another way, “when the degree of one offense is raised by conduct separately criminalized by the legislature, [courts] presume the legislature intended to punish both offenses through a greater sentence for the greater crime.” Id. at 772-73.


Violation of a no-contact order is defined in RCW 26.50.110 TA \s "RCW 26.50.110". It is usually a gross misdemeanor but is elevated to a felony if one of two circumstances are present. RCW 26.50.110(1).  First, if the individual has two prior convictions for violating a no-contact order. RCW 26.50.110(5). Second, if the violation involves (1) “[a]ny assault . . . that does not amount to assault in the first or second degree under RCW 9A.36.011 TA \c 4 \s "RCW 9A.36.011" \l "RCW 9A.36.011" or 9A.36.021 TA \c 4 \s "9A.36.021" \l "9A.36.021",” or (2) “any conduct . . . that is reckless and creates a substantial risk of death or serious physical injury to another person.” RCW 26.50.110(4). Booth was charged and convicted under this latter subsection. CP 1-12, 84 (instruction 19).

Attempting to elude a pursuing police vehicle is separately criminalized in RCW 46.61.024 TA \l "RCW 46.61.024" \s "RCW 46.61.024" \c 4 . It carries a lower seriousness level than a domestic violence court order violation and has a lower standard range sentence. RCW 9.94A.510 TA \c 4 \s "RCW 9.94A.510" \l "RCW 9.94A.510" (sentencing grid); RCW 9.94A.515 TA \c 4 \s "RCW 9.94A.515" \l "RCW 9.94A.515" (seriousness levels). FVNCO is therefore a greater offense than attempting to elude.  


Booth was convicted of one count of FVNCO and one count of attempting to elude. CP 155-56, 161-62, 178-85. At sentencing Booth argued the offenses merged for sentencing purposes. RP 1009-11; CP 163-77. Booth was correct and the trial court erred in concluding otherwise. RP 1016.

To convict for FVNCO, the State needed to prove an assault not amounting to first or second degree, or reckless conduct that created a substantial risk of death or serious physical injury. RCW 26.50.110 TA \s "RCW 26.50.110"(4). The State did so by proving, in part, that Booth “drove his vehicle in a reckless manner.” CP 93 (instruction 27). 

In analyzing merger, courts “look at how the offenses were charged and proved, and do not look at the crimes in the abstract.” State v. Whittaker, 192 Wn. App. 395, 411, 367 P.3d 1092 (2016) TA \c 1 \s "Whittaker" \l "State v. Whittaker, 192 Wn. App. 395, 411, 367 P.3d 1092 (2016)". The reckless conduct giving rise to the attempting to elude conviction was the same reckless conduct that elevated the VNCO to a felony. This is readily apparently from the record. With Gaytan-Roybal in the front seat, Booth allegedly drove the car over the speed limit through intersections, on the shoulder, and briefly in the opposite direction of oncoming traffic.

In closing argument, the State relied on this single, ongoing act to prove both attempting to elude and FVNCO. As the prosecutor argued, 


He violated that [court] order by assaulting her, by pushing her in that car, and by place – recklessly placing her in danger of serious injury or death by holding her in the car while taking her on a high-speed chase with the police while being filmed by that Guardian One helicopter.


And he eluded – attempted to elude the police by driving recklessly, again, in full view of the officers that you heard testimony. In fact, in front of the whole – all of you watching the Guardian One footage that captures the last 20 minutes of that chase.

RP 913, 937.

This Court has merged domestic violence VNCO convictions in similar contexts. In Parmelee TA \s "Parmelee", this Court held violation of a protective order under RCW 26.50.110 TA \s "RCW 26.50.110" merges into stalking when it elevates stalking to a felony, separately criminalized under RCW 9A.46.110 TA \c 4 \s "RCW 9A.46.110" \l "RCW 9A.46.110". 108 Wn. App. at 710-11.  Parmelee was convicted of one count of felony stalking and three counts of gross misdemeanor protective order violations. Id. at 708. This Court concluded “two of Parmelee’s three convictions for protection order violations merge into the felony stalking conviction because the State was required to prove facts to support at least two of the protection order violation convictions in order to establish facts sufficient for a felony stalking conviction under RCW 9A.46.110 TA \s "RCW 9A.46.110" (5)(b).” Id. at 711.


This Court reached the same conclusion in Whittaker TA \s "Whittaker".  There, Whittaker was convicted of felony stalking and domestic violence FVNCO. Whittaker, 192 Wn. App. at 400-01. As in Parmelee TA \s "Parmelee", Whittaker’s stalking conviction was elevated to a felony because he violated a no-contact order. Id. at 411. Though Whittaker violated the no-contact order multiple times, the verdict was ambiguous as to which violation the jury relied on to convict him of stalking. Id. at 415-16. It was possible, then, that the jury relied on the same no-contact order violation to convict Whittaker of both offenses. Id. Under the rule of lenity, the FVNCO conviction merged into the stalking conviction. Id. at 416.


Like Whittaker, here the jury’s verdict was ambiguous as to which alternate means the the jury relied on to convict Booth of the FVNCO. The jury unanimously concluded Booth violated the no-contact order on December 30 by convicting him of that offense. However, neither the jury instructions nor the verdict form required the jury to specify which alternate means it relied on to reach to reach its verdict of FVNCO. CP 84, 155-56. Under the rule of lenity, then, this Court must assume the jury relied on the same factual basis to convict Booth of both attempting to elude and FVNCO. Kier, 164 Wn.2d at 814; Whittaker, 192 Wn. App. at 415-16; State v. DeRyke, 110 Wn. App. 815, 823-24, 41 P.3d 1225 (2002), aff’d on other grounds, 149 Wn.2d 906, 73 P.3d 1000 (2003) TA \l "State v. DeRyke, 110 Wn. App. 815, 823-24, 41 P.3d 1225 (2002), aff’d on other grounds, 149 Wn.2d 906, 73 P.3d 1000 (2003)" \s "DeRyke" \c 1 .  


Even if, on an abstract level, two convictions appear to merge, they may be punished as separate offenses if there is an independent purpose or effect to each. Freeman TA \s "Freeman", 153 Wn.2d at 773. The Freeman court emphasized this exception “is less focused on abstract legislative intent and more focused on the facts of the individual case.” Id. at 779. Thus, courts look to whether there is an injury “separate and distinct from and not merely incidental to the crime of which it forms an element.” Id. at 778-79 (quoting State v. Frohs, 83 Wn. App. 803, 807, 924 P.2d 384 (1996) TA \c 1 \s "Frohs" \l "State v. Frohs, 83 Wn. App. 803, 807, 924 P.2d 384 (1996)"). For instance, where the defendant shot the victim not in furtherance of an ongoing robbery, there was a separate injury and intent justifying a separate assault conviction. State v. Prater, 30 Wn. App. 512, 516, 635 P.2d 1104 (1981) TA \c 1 \s "Prater" \l "State v. Prater, 30 Wn. App. 512, 516, 635 P.2d 1104 (1981)".


Here, there was no separate injury or intent in Booth’s conduct in driving his car in a reckless manner. His reckless conduct intended to elude police was what enabled the state to raise the charge from gross misdemeanor to FVNCO. In other words, his attempt to elude was part and parcel of the FVNCO.

Although there was also no separate injury, the two offenses merge even if this Court believes Booth may have used more force than necessary to accomplish the requisite reckless conduct for FVNCO. Freeman TA \s "Freeman", 153 Wn.2d at 779 (“[T]he fact the violence used was excessive even in relation to the crime charged is not an appropriate basis for avoiding merger.”).


At best, RCW 26.50.110 TA \s "RCW 26.50.110"(4) is ambiguous as to whether the legislature intended the two offenses to merge. The legislature did not enact an anti-merger provision, like it has for burglary and malicious harassment. See, e.g., RCW 9A.52.050 TA \c 4 \s "RCW 9A.52.050" \l "RCW 9A.52.050" (“Every person who, in the commission of a burglary shall commit any other crime, may be punished therefor as well as for the burglary, and may be prosecuted for each crime separately.”); RCW 9A.36.080 TA \c 4 \s "RCW 9A.36.080" \l "RCW 9A.36.080"(5) (similar). Under the rule of lenity, an ambiguous statute must be resolved in the defendant’s favor. State v. Jacobs, 154 Wn.2d 596, 601, 115 P.3d 281 (2005) TA \c 1 \s "Jacobs" \l "State v. Jacobs, 154 Wn.2d 596, 601, 115 P.3d 281 (2005)".

Booth’s conviction for attempting to elude merges into his conviction for felony violation of a no-contact order. With his offender score reduced from two points to one, Booth’s standard range on the FVNCO would change from 13-17 months to 12+day-14 months. This Court should accordingly vacate Booth’s attempting to elude conviction and remand for resentencing.

D.
CONCLUSION TC "D.
CONCLUSION" \f C \l "1" 
For the reasons discussed above, this court should reverse Booth’s convictions and remand for a new trial. Alternatively, Booth’s convictions merge and remand for resentencing is required.
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� Gaytan-Roybal is mother to both children and Booth is father to one of the children. RP 577, 598.





� “RP” refers to the consecutively paginated transcripts of May 19, 20, 25, 26, 27 and June 1, 2, 3, 14, 2021.


� Although the state also alleged that Booth committed each offense shortly after being released from prison, that aggravator was ultimately not pursued. RP 993-94.


� Division Two recently rejected a similar argument in an unpublished opinion, State v. Turnbough, 19 Wn. App. 2d (2021). A petition for review is pending in that case. See No. 100467-2 (filed 12/14/21).


� See also � TA \l "State v. Patterson, 183 Wash. 239, 244, 48 P.2d 193 (1935)" \s "Patterson" \c 1 �State v. Patterson, 183 Wash. 239, 244, 48 P.2d 193 (1935); � TA \l "McMahon v. Carlisle-Pennell Lumber Co., 135 Wash. 27, 30, 236 P. 797 (1925)" \s "McMahon" \c 1 �McMahon v. Carlisle-Pennell Lumber Co., 135 Wash. 27, 30, 236 P. 797 (1925); � TA \l "State v. Stentz, 30 Wash. 134, 147, 70 P.241 (1902)" \s "Stentz" \c 1 �State v. Stentz, 30 Wash. 134, 147, 70 P.241 (1902); � TA \l "State v. Rutten, 13 Wash. 203, 204, 43 P. 30 (1895)" \s "Rutten" \c 1 �State v. Rutten, 13 Wash. 203, 204, 43 P. 30 (1895) (“[I]f the court wrongfully compelled him to exhaust peremptory challenges on jurors who should have been dismissed for cause, his rights were invaded as much as though the jurors had been accepted after his peremptory challenges were exhausted.”); State v. Moody, 7 Wash. 395, 396-97, 35 P. 132 (1893)� TA \l "State v. Moody, 7 Wash. 395, 396-97, 35 P. 132 (1893)" \s "Moody" \c 1 � (no harm where defendant did not use all his peremptories).


� State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986).� TA \s "Gunwall" �


� Available at � HYPERLINK "http://leg.wa.gov/CodeReviser/documents/sessionlaw/1854pam1.pdf" �http://leg.wa.gov/CodeReviser/documents/sessionlaw/1854pam1.pdf�.


� These session laws can be accessed at


� HYPERLINK "http://leg.wa.gov/CodeReviser/Pages/session_laws.aspx" �http://leg.wa.gov/CodeReviser/Pages/session_laws.aspx�.





� Cf. Smith� TA \s "Smith" �, 150 Wn.2d at 154 (statute predating state constitution abolished jury’s role in sentencing, so state constitution did not preserve right to have jury determine fact of prior convictions at sentencing); State v. Strasburg, 60 Wash. 106, 123-24, 110 P. 1020 (1910)� TA \l "State v. Strasburg, 60 Wash. 106, 123-24, 110 P. 1020 (1910)" \s "Strasburg" \c 1 � (statute providing that insanity is no defense to criminal charge violated jury right because insanity doctrine “was in full force” “at the time of the adoption of our Constitution”).


� See also � TA \l "State v. Bourgeois, 133 Wn.2d 389, 407, 945 P.2d 1120 (1997)" \s "Bourgeois" \c 1 �State v. Bourgeois, 133 Wn.2d 389, 407, 945 P.2d 1120 (1997) (recognizing a trial court must generally “‘disclose the communication to counsel for all parties’” (quoting Rushen v. Spain, 464 U.S. 114, 119, 104 S. Ct. 453, 78 L. Ed. 2d 267 (1983)� TA \l "Rushen v. Spain, 464 U.S. 114, 119, 104 S. Ct. 453, 78 L. Ed. 2d 267 (1983)" \s "Rushen" \c 8 �); State v. Allen, 50 Wn. App. 412, 419, 749 P.2d 702 (1988)� TA \l "State v. Allen, 50 Wn. App. 412, 419, 749 P.2d 702 (1988)" \s "State v. Allen" \c 1 � (“Communications between judge and jury in absence of defense counsel are clearly prohibited and therefore constitute error.”); But see State v. Yonker, 133 Wn. App. 627, 636, 137 P.3d 888 (2006)� TA \l "State v. Yonker, 133 Wn. App. 627, 636, 137 P.3d 888 (2006)" \s "Yonker" \c 1 � (“The law forbids only communications that could possibly influence deliberations . . . Communications necessary for the proper care of the jury, such as lunch orders and other administrative matters, do not raise an inference of impropriety because these communications are neutral and innocuous.” (citation omitted)). 
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