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A.
INTRODUCTION TC "A.
INTRODUCTION" \f C \l "1" 

Nineteen-year-old Robert Fleeks, Jr. testified he acted in self-defense when he shot and killed Marlon George. The incident began when George purchased a small amount of crack cocaine from Fleeks, ingested it, asked for more, and then ran away without paying. When Fleeks caught up with George, George appeared to reach for a blade in his socks and attempted to strike Fleeks. Fleeks responded at first by kicking George, then by hitting him with the handle of his gun, and finally by firing at him once. Fleeks asks this Court to reverse his convictions for second-degree felony murder and second-degree unlawful possession of a firearm because his constitutional rights were violated in numerous ways at trial.

First, Fleeks, who is African-American, was tried by an all-white jury selected after a summons process that systematically underrepresents King County’s African-American population in violation of the Sixth Amendment TA \l "Sixth Amendment" \s "Sixth Amendment" \c 4 .


Fleeks’ testimony at trial was undermined by the presence of a security officer stationed behind the witness stand. This prejudicial security measure, taken only on the day Fleeks testified, was prompted not by any concerns about Fleeks, but by the configuration of the courtroom. 

The jury also heard opinion testimony by a police officer that Fleeks was “cold-hearted” and by an eyewitness that George, rather than Fleeks, was the defender. These improper opinions on guilt invaded the province of the jury and violated Fleeks’ constitutional right to have the jury determine all questions of fact. 


Another eyewitness was on probation and had lied about his use of intoxicating substances. However, Fleeks was not permitted to cross examine him about whether he was, therefore, biased in favor of the state or motivated to lie about any intoxication affecting his perception or memory the night of the incident. This ruling violated Fleeks’ Sixth Amendment TA \s "Sixth Amendment"  right to present a defense and to cross-examine the witnesses against him.

Fleeks’ defense was also undermined because his attorney failed to request a jury instruction on the law that an initial aggressor can revive the right to act in self-defense by attempting in good faith to withdraw from the altercation. Fleeks testified, and counsel argued, that he had attempted to walk away and end the altercation. His attorney was constitutionally ineffective in failing to request instructions on revived self-defense. 

Finally, in closing argument, the prosecutor repeatedly denigrated defense counsel for exercising his constitutionally-mandated role. Taken alone or separately, these constitutional violations require reversal of Fleeks’ convictions. 
B.
ASSIGNMENTS OF ERROR TC "B.
ASSIGNMENTS OF ERROR" \f C \l "1" 
1.
The jury summons process in King County violated Fleeks’ Sixth Amendment TA \s "Sixth Amendment"  right to a jury pool representing a fair cross section of the community.
2.
Fleeks’ right to a fair trial was violated when the court stationed an extra security officer next to the witness stand only on the morning he testified.
3.
The trial was tainted by the police officer’s improper opinion on guilt.

4. 
The court erred in denying Fleeks’ mistrial motion after a witness repeatedly opined the deceased was the defender.
5.
The court violated Fleeks’ right to confront witnesses by precluding him from cross-examining an eyewitness about his probationary status.
6.
The court erred in denying Fleeks’ motion for a new trial on the grounds that his attorney was ineffective in failing to propose a jury instruction supporting the theory of revived self-defense. 
7.
Prosecutorial misconduct during closing argument violated Fleeks’ right to a fair trial.
8.
Cumulative error denied Fleeks a fair trial. 

Issues Pertaining to Assignments of Error TC "Issues Pertaining to Assignments of Error" \f C \l "2" 

1.
Under the Sixth Amendment TA \s "Sixth Amendment"  or Article I, sections 21 and 22 TA \l "Article I, sections 21 and 22" \s "Article I, sections 21 and 22" \c 4  of the Washington Constitution, did the court violate Fleeks’ constitutional rights to a jury drawn from a fair cross section of the community when statistical data shows that low response rates from zip codes with high rates of minority populations and the division of King County into two assignment areas results in underrepresentation of jurors of color in Seattle jury pools and this systematic underrepresentation was reflected in the actual makeup of the jury pool in Fleeks’ case?


2.
Courts may not undertake potentially prejudicial courtroom security measures that undermine the constitutional presumption of innocence without an individualized inquiry determining such measures to be necessary. Here, the court allowed a security officer to be stationed directly behind the witness stand on the day Fleeks testified, not because of any factor pertinent to Fleeks himself but because of the configuration of the courtroom. Did the court abuse its discretion and violate Fleeks’ right to a fair trial?


3.
To preserve inviolate the constitutional right to a jury trial, witnesses may not offer opinions on guilt, whether directly or implicitly. Did the court err in admitting, over defense objection, a statement made by an interrogating detective that this was Fleeks’ “last chance to make himself look not so cold-hearted?”

4.
A mistrial must be granted when a trial irregularity prejudices the defense to the extent that only a new trial can guarantee a fair trial. Before trial, the court ruled witnesses could not offer conclusions as to who was the aggressor or the defender in the incident. Did the court err in denying Fleeks’ motion for a mistrial after eyewitness Panganiban three times violated the court’s ruling and opined that George was the defender?
5. 
Accused persons have a constitutional right to confront the witnesses against them by cross-examining them regarding potential bias. Did the Court violate Fleeks’ Sixth Amendment TA \s "Sixth Amendment"  rights by precluding him from questioning eyewitness Anthony Leui about the fact that, at the time of the incident, he was on probation and had lied to his probation officer about substance use?


6.
The constitutional right to effective assistance of defense counsel demands that counsel propose jury instructions supporting the defense theory of the case. Was counsel ineffective when (1) the court instructed the jury that self-defense is not available to a first aggressor, (2) Fleeks testified and his attorney argued that, mid-way through the altercation he tried to leave but George responded with what appeared to be a death threat, and (3) counsel failed to propose a jury instruction on the law that, by seeking to withdraw in good faith, the initial aggressor can revive his right to act in self-defense?
7.
Prosecutors must not disparage defense counsel’s constitutionally mandated role. Here, the prosecutor argued defense counsel was ignoring the evidence and playing to the jury’s prejudice and sympathy. Did the prosecutor commit misconduct that requires reversal of appellant’s convictions?

8.
The cumulative effect of multiple errors can render a trial unfair. Did the cumulative effect of the errors described above violate Fleeks’ right to a fair trial such that his convictions must be reversed?
C.
STATEMENT OF THE CASE TC "C.
STATEMENT OF THE CASE" \f C \l "1" 
a.
Marlon George stole drugs from Fleeks and became violent when confronted about the theft. TC "a.
Marlon George stole drugs from Fleeks and became violent when confronted about the theft." \f C \l "2" 

Despite promising athletic and academic prospects while attending Garfield High School, Robert Fleeks, Jr., took to the streets of Seattle to make money selling drugs. 3RP
 1137-39, 1192. In so doing, he followed in the steps of most of his family. 3RP 1137-39. He was all too familiar with the violence attendant to such a life. 3RP 1147. Both his uncles, who were like brothers to him and had shared his bedroom, had been shot and stabbed over drugs. 3RP 1139-46. Therefore, it was his usual practice to arm himself with a firearm before heading to the Pioneer Square neighborhood of Seattle to sell drugs. 3RP 1192. 

One night, after Fleeks got a text message from an unknown number, one of his known customers approached him and said that the message was from Marlon George, who wanted to buy some crack. 3RP 1148. Fleeks then met George and sold him a small amount of crack. 3RP 1149-50. George smoked it immediately, then asked for more. 3RP 1149-50. Fleeks noticed that George appeared intoxicated and was behaving oddly, with strange hand gestures. 3RP 1150-51. However, Fleeks then gave George an even larger amount, worth approximately $50. 3RP 1149-50. George reached into his pocket as if to get his money to pay but then ran away. 3RP 1150. Fleeks followed. 3RP 1150.

In front of the Best Western Hotel, Fleeks caught up to George and asked for his drugs back. 3RP 1151. George responded with more strange hand gestures, incomprehensible mumbling, and pointing for Fleeks to go away. 3RP 1151. Then, Fleeks saw George reach into his sock. 3RP 1151. Fleeks knew George could not have put the drugs into his sock because Fleeks would have seen him do so. 3RP 1151-52. Fleeks also saw a quick glint of light. 3RP 1152-53. He concluded George was reaching for a blade. 3RP 1151-52. As George inched closer to him, Fleeks threw a kick that brushed the side of George’s head to stave off an attack. 3RP 1153.

George then began to empty his pockets onto the sidewalk, ask if to show that he did not have the crack. 3RP 1153. As he did so, Fleeks noticed George lining himself up as if preparing to throw a punch. 3RP 1154. George also continued to make strange hand gestures and mumble. 3RP 1155. 
b.
When Fleeks attempted to leave, George responded with a threatening gesture. TC "b.
When Fleeks attempted to leave, George responded with a threatening gesture." \f C \l "2" 

At this point, Fleeks testified, he told George he was leaving, and turned to walk away. 3RP 1155. As he left, he looked behind him to see that George was following him. 3RP 1155. He saw George make a throat cutting gesture, which Fleeks interpreted as a death threat. 3RP 1155-56. Fleeks then stopped walking because he did not want George behind him. 3RP 1155. As the two faced off, Fleeks saw George reach again into his pocket, at which point Fleeks pulled out his gun and hit George with it. 3RP 1156-57. He hoped that if George saw the gun, he would leave him alone. 3RP 1157. Thus far, Fleeks testified, he did not feel it was necessary to use deadly force. 3RP 1158. 

When Fleeks hit George with the gun, the base plate fell off and the bullets spilled onto the sidewalk. 3RP 1157-58. As Fleeks tried to pick them up, George began to throw punches at him. 3RP 1157-58. In George’s hand, Fleeks saw the same glint he’d seen earlier, and again concluded it was a blade. 3RP 1159. If one of George’s strikes had connected, Fleeks believed he would be dead. 3RP 1159. Then, as Fleeks backed away from George, he hit the edge of the curb and lost his balance. 3RP 1159. It was then that Fleeks pulled out his gun and fired once from the hip, with no idea where the bullet had gone. 3RP 1159-60.
c.
Unaware of the severity of George’s injury, Fleeks fled. TC "c.
Unaware of the severity of George’s injury, Fleeks fled." \f C \l "2" 

Fleeks retreated to the other side of the street, but then went back to where George was stumbling and mumbling. 3RP 1161. Admitting he wasn’t thinking clearly, Fleeks testified it seemed smart to pick up the bullets so as to avoid trouble. 3RP 1162. Fleeks returned to picking up his bullets, and George fell. 3RP 1161. Fleeks asked George where he was hit, but George responded with more mumbling. 3RP 1161. Fleeks also checked the cigarette boxes George had emptied out of his pockets to see if George had hidden the crack in there. 3RP 1163. He still did not know where George had been hit; he saw no blood and thought perhaps he had hit George’s leg. 3RP 1161. 

Then, Fleeks heard sirens and saw flashing lights, so he ran because, as he acknowledged, it looked bad. 3RP 1164. He threw the gun in the back of a garbage truck. 3RP 1165. He tossed his jacket away in an alley. 3RP 1185. Police apprehended Fleeks a few blocks from the scene of the shooting. 3RP 310-15. 

George was found unresponsive on the sidewalk with gunshot wound in his chest. 3RP 252-56, 584-85. In his hand was a jagged glass or hard-plastic crack pipe. 3RP 252-56, 584-85. 

George was later declared deceased at Harborview Medical Center. 3RP 606-07. Fleeks was charged with second-degree murder and second-degree unlawful possession of a firearm. CP 1-2.
d.
Eyewitnesses and surveillance video depicted much of the interaction between Fleeks and George. TC "d.
Eyewitnesses and surveillance video depicted much of the interaction between Fleeks and George." \f C \l "2" 

In addition to Fleeks’ testimony, and that of the investigating police officers, the jury heard from two witnesses who were working in the Best Western Hotel that evening, Anthony Leui and Aleli Panganiban. Neither saw the fatal shot, but both saw much of the interaction between Fleeks and George outside the hotel. 3RP 417-35, 477-83, 497. Similarly, much of the interaction, but not the shooting itself, was captured on various surveillance cameras in the area. Exs. 19, 82. Fleeks’ conduct after the shooting was also recorded on a cell phone videorecording made by a hotel guest who looked out his window after hearing a gunshot. Ex. 5. 

The jury also saw video recordings of police chasing and arresting Fleeks and then interrogating him at the station. 3RP 356-64. At the station, police found a .9 mm bullet in Fleeks’ pocket, which he described as a special memento given to him by his grandfather. 3RP 381-82. During interrogation, Fleeks denied any knowledge of the shooting. 3RP 1177-80. 
e.
Expert testimony supported Fleeks’ claim of self-defense. TC "e.
Expert testimony supported Fleeks’ claim of self-defense." \f C \l "2" 

At trial, Fleeks presented expert testimony by Dr. Mark Cunningham. After a review of records and lengthy interviews with Fleeks and numerous family members, Cunningham concluded Fleeks’ Post-Traumatic Stress Disorder (PTSD) was critical to understanding his view of events that night. 3RP 951-53. He drew seven main conclusions. First, Fleeks’ extended family was characterized by transgenerational dysfunction including domestic violence, conflict, abandonment, and criminality in the community. 3RP 953. Second, Fleeks’ family’s pathology fostered distrust, expectations of unpredictability, criminality and violence from others. 3RP 953. Third, Fleeks suffered marked deprivations and trauma in his childhood. 3RP 953. Fourth, that trauma fostered templates for his perceptions and expectations of interactions with others. 3RP 953. Fifth, Fleeks had been exposed to a profound level of community violence. 3RP 953. Sixth, Fleeks had PTSD due to the trauma and deprivation in his family and community. 3RP 953. Seventh, Fleeks’ PTSD and the history that caused it are critical to his understanding of the circumstances he faced on the night of the shooting. 3RP 953. In short, Cunningham opined that PTSD and exposure to violence caused Fleeks to have an increased sense of personal vulnerability and an expectation of violence in virtually any relationship or encounter. 3RP 978, 990-91.


In closing, defense counsel argued Fleeks acted in self-defense as he responded to the escalating threat posed by George during their confrontation over the stolen drugs. 3RP 1317. The state argued Fleeks did not act in self-defense, or if he did, he was not entitled to do so because he was the first aggressor. 3RP 1293, 1297, 1310. The court gave the pattern jury instructions on justifiable homicide and the first aggressors. CP 465-69, 511-12.
f.
Fleeks was found guilty, and the court denied his motion for a new trial on the grounds of ineffective assistance of counsel. TC "f.
Fleeks was found guilty, and the court denied his motion for a new trial on the grounds of ineffective assistance of counsel." \f C \l "2" 

The jury returned guilty verdicts on second-degree felony murder and a special verdict finding Fleeks was armed with a firearm. CP 411-12. On the charge of intentional second-degree murder, the jury found Fleeks guilty only of the lesser included offense of first-degree manslaughter. CP 408-09. After a bifurcated trial, the jury also found him guilty of second-degree unlawful possession of a firearm. CP 475. 

After the verdicts, Fleeks moved for a new trial on the grounds that his attorney was ineffective in failing to request a jury instruction on revived self-defense. CP 516. He argued the jury needed to know that a first aggressor can revive his or her right to act in self-defense by making and communicating a good faith effort to withdraw from the confrontation. CP 516. Defense counsel offered a declaration that he had intended to request that instruction if he was unsuccessful in persuading the court not to give the first aggressor instruction, and his failure to do so was an oversight. CP 526-27. After a hearing, the court denied the new trial motion, finding Fleeks was not entitled to the revived self-defense instruction and it would not have affected the outcome of the trial. CP 669-70; 1RP 481-83. 

At sentencing, the defense requested an exceptional mitigated sentence of 90 months based on additional testimony by Cunningham about Fleeks’ relative immaturity vis-à-vis other 19-year-olds due to his history of trauma and PTSD. 1RP 527-30, 594. The state recommended a high-end standard range sentence of 314 months. 1RP 491. The court agreed with Cunningham’s assessment of Fleeks’ immaturity, and on that basis, imposed an exceptional mitigated sentence of 130 months for the second-degree murder charge plus the mandatory consecutive 60-month firearm sentencing enhancement, for a total sentence of 190 months.
 1RP 637; CP 695-97, 701. The court also imposed a concurrent 9-month sentence on the unlawful possession of a firearm charge and 36 months of community custody. 1RP 637-38; CP 701-02. Notice of appeal was timely filed. CP 709. Additional facts will be discussed in the pertinent argument sections below.
D.
ARGUMENT TC "D.
ARGUMENT" \f C \l "1"  

1. THE JURY SUMMONS PROCESS RESULTS IN SYSTEMATIC UNDERREPRESENTATION OF RACIAL MINORITIES IN VIOLATION OF THE STATE AND FEDERAL CONSTITUTIONS. TC "THE JURY SUMMONS PROCESS RESULTS IN SYSTEMATIC UNDERREPRESENTATION OF RACIAL MINORITIES IN VIOLATION OF THE STATE AND FEDERAL CONSTITUTIONS." \f C \l "2" 
King County’s jury selection process results in systematic exclusion of people of color. Within King County, the percent of jury summons that are returned as undeliverable or receive no response is strongly correlated by zip code with the percent of racial minorities, people living in poverty, and residential mobility. CP 36-40. This leads to systemic underrepresentation of these groups.
Systematic underrepresentation also results from the division of King County into the Seattle and Kent Assignment Areas. The Kent assignment area is 8.11 percent Black, while the Seattle assignment area is only 4.14 percent Black, with King County as a whole consisting of 5.6 percent Black citizens. CP 41. Thus, drawing from only the Seattle assignment area also results in systematic underrepresentation of Black jurors vis-à-vis the entire county. CP 41. This systematic exclusion was manifest in Fleeks’ case, in which a jury pool of 120 included only two persons who could be described as Black. 2RP 41-42; 3RP 128-29. 
The systemic underrepresentation of African Americans in the jury pool violated Fleeks’ state and federal constitutional rights to a jury drawn from a pool that reasonably represents the community. This violation of Fleeks’ constitutional rights requires reversal of his convictions.
a.
The Sixth Amendment TA \s "Sixth Amendment"  guarantees the right to a jury drawn from a fair cross section of the community. TC "a.
The Sixth Amendment guarantees the right to a jury drawn from a fair cross section of the community." \f C \l "3" 
Under the Sixth Amendment TA \s "Sixth Amendment" , the method of calling jurors to serve on a venire panel or jury pool must not systematically exclude distinctive groups. Taylor v. Louisiana, 419 U.S. 522, 538, 95 S. Ct. 692, 42 L. Ed. 2d 690 (1975) TA \l "Taylor v. Louisiana, 419 U.S. 522, 538, 95 S. Ct. 692, 42 L. Ed. 2d 690 (1975)" \s "Taylor" \c 8 . The fair cross section requirement is violated when 1) the excluded group is distinctive in the community, 2) the representation of this group in the jury pools is not fair or reasonable in relation to the percentage of such persons in the community, and 3) the underrepresentation is due to systematic exclusion. Duren v. Missouri, 439 U.S. 357, 364, 99 S. Ct. 664, 668, 58 L. Ed. 2d 579 (1979) TA \l "Duren v. Missouri, 439 U.S. 357, 364, 99 S. Ct. 664, 668, 58 L. Ed. 2d 579 (1979)" \s "Duren" \c 8 .
When a systematic exclusion of a distinctive group occurs, the state bears the burden to justify the infringement of the fair cross section requirement by showing that the process resulting in the exclusion nonetheless serves to “manifestly and primarily advance[]” a “significant state interest.” Duren TA \s "Duren" , 439 U.S. at 367-68. Challenges to the Sixth Amendment TA \s "Sixth Amendment" ’s fair cross section requirement are reviewed de novo. United States v. Reed, 972 F.3d 946, 953 (8th Cir. 2020) TA \l "United States v. Reed, 972 F.3d 946, 953 (8th Cir. 2020)" \s "Reed" \c 8 .

b.
King County’s jury summons system results in underrepresentation of African Americans. TC "b.
King County’s jury summons system results in underrepresentation of African Americans." \f C \l "3" 
It is undisputed that African Americans represent a distinctive group. In re Pers. Restraint of Yates, 177 Wn.2d 1, 20, 296 P.3d 872 (2013) TA \l "In re Pers. Restraint of Yates, 177 Wn.2d 1, 20, 296 P.3d 872 (2013)" \s "Yates" \c 1 . This case hinges on the second two steps of the Duren TA \s "Duren"  test: whether that group is underrepresented in jury pools and, if so, whether that underrepresentation is systematic. 
To determine whether a distinctive group is being systematically excluded, courts look to statistics to assess the degree, if any, to which the group is underrepresented. United States v. Savage, 970 F.3d 217, 255 (3d Cir. 2020) TA \l "United States v. Savage, 970 F.3d 217, 255 (3d Cir. 2020)" \s "Savage" \c 8  (citing United States v. Weaver, 267 F.3d 231, 240 (3d Cir. 2001) TA \l "United States v. Weaver, 267 F.3d 231, 240 (3d Cir. 2001)" \s "Weaver" \c 8 ). In so doing, courts generally consider two statistical inputs: absolute disparity and comparative disparity. Absolute disparity refers to the method of contrasting the percent of the distinctive group in the population as a whole with the percent in the pool of prospective jurors. Savage, 970 F.3d at 256. For example, in King County as a whole, African Americans represent 5.6 percent of the population, but only 3.61 percent of the jury pool. CP 29, 70; Katherine Beckett, Report: The Under Representation of Blacks in the King County Jury Pool 10 (2016) TA \l "; Katherine Beckett, Report: The Under Representation of Blacks in the King County Jury Pool 10 (2016)" \s "; Katherine Beckett, Report: The Under Representation of Blacks in the King County Jury Pool 10 (2016)" \c 4 . This means the absolute disparity is 2 percent.

When the distinctive group is a relatively small percent of the overall population, however, the absolute disparity method can understate the discrepancy. Savage TA \s "Savage" , 970 F.3d at 256. The relatively low percentage of African American persons in King County illustrates this limitation. Even if every eligible African American person were excluded from jury service, the absolute disparity would still be only 5.6 percent. CP 63; Beckett at 3. 

The comparative disparity method attempts to compensate for this limitation by expressing the absolute disparity as a ratio of the percent of the group in the overall population. Savage TA \s "Savage" , 970 F.3d at 256. Thus, for King County, the 1.98 percent absolute disparity, divided by 5.60 percent of the overall population, results in a comparative disparity of 35.5 percent. CP 29, 70 (Beckett at 10).

Each method has its strengths and weaknesses. The absolute disparity method tends to understate the discrepancy, while the comparative method tends to overstate it. Savage TA \s "Savage" , 970 F.3d at 256. The Beckett study concluded, however, that in King County the comparative disparity is more appropriate. The African American population of King County is small enough that the absolute disparity does not accurately reflect the disparity but is not so small that comparative disparity overstates the problem to a significant degree. CP 63-64 (Beckett at 3-4).

The Supreme Court has expressly left open the question of which method(s) courts should use to assess a fair-cross-section challenge. Berghuis v. Smith, 559 U.S. 314, 329-30, 130 S. Ct. 1382, 176 L. Ed. 2d 249 (2010) TA \l "Berghuis v. Smith, 559 U.S. 314, 329-30, 130 S. Ct. 1382, 176 L. Ed. 2d 249 (2010)" \s "Berghuis" \c 8 . Some courts employ both methods so that one offsets the shortcomings of the other. Savage TA \s "Savage" , 970 F.3d at 256-57. Regardless of the method used, however, “[t]he results . . . must be examined in the context of the likely, actual, ‘real life’ impact on the jury pool at issue.” United States v. Hernandez-Estrada, 749 F.3d 1154, 1165 (9th Cir. 2014) TA \l "United States v. Hernandez-Estrada, 749 F.3d 1154, 1165 (9th Cir. 2014)" \s "Hernandez-Estrada" \c 8 . 

In Garcia-Dorantes v. Warren TA \l "State v. Warren, 165 Wn.2d 17, 29–30, 195 P.3d 940 (2008)" \s "Warren" \c 1 , the Sixth Circuit found a violation of the fair cross section requirement based on a population percentage of 8.24%, an absolute disparity of 3.45%, and a comparative disparity of 42%, caused by a glitch in the electronic jury selection system. 801 F.3d 584, 590–93, 600, 603 (6th Cir. 2015) TA \l "Garcia-Dorantes v. Warren, 801 F.3d 584, 590–93, 600, 603 (6th Cir. 2015)" \s "Garcia-Dorantes" \c 8 . The underrepresentation is substantial here because the comparative disparity for the Seattle assignment area is greater than that in Garcia-Dorantes. 
Data from 2015 shows an absolute disparity of 1.98 percent for King County as a whole. CP 29, 70; (Beckett at 10). The comparative disparity of the jury pool for King County, expressed with respect to the overall population, is 1.98/5.60, or 35.5 percent. CP 29, 70 (Beckett at 10). For the Seattle Jury Assignment Area, while the absolute disparity of 1.85 percent is slightly smaller, the comparative disparity, expressed with respect to the share of the population, is nearly 10 points greater, 44.7 percent. CP 70 (Beckett at 10).
 
The comparative disparity in each case (King County as a whole and the Seattle assignment area) is far above the 20 percent threshold recommended by the United States Commission on Civil Rights. CP 70 (Beckett at 10). The 44.7 percent comparative disparity for the Seattle assignment area is greater than the 42 per cent that was deemed a violation of the fair cross section requirement in Garcia-Dorantes TA \s "Garcia-Dorantes" . 801 F.3d at 590-93.
The disparity is even greater when the percentage of African Americans in jury pools in Seattle is compared to the overall population of King County, rather than just the population of the Seattle Assignment Area. African Americans represent 5.6 percent of the population of King County, but only 2.29 percent of the jury pools in Seattle, for an absolute disparity of 3.31 percent and a comparative disparity of 59.1 percent. CP 70; Beckett at 10. This Court should find that the underrepresentation is sufficient to establish the second part of the Duren TA \s "Duren"  test for a violation of the fair cross section requirement. 
The state argued below that the Seattle area jury pools need not be compared to the population of King County as a whole because the legislature has the power to define the relevant community. 1RP 54. This argument should be rejected for two reasons. First, the comparative disparity for the Seattle assignment area is, by itself, greater than the disparity in Garcia-Dorantes TA \s "Garcia-Dorantes" . 801 F.3d at 590-93; CP 70 (Beckett at 10). Second, while the division of the county into the two assignment areas was originally intended in part to increase participation in jury service by racial and ethnic minorities, it now appears to increase, rather than mitigate, the underrepresentation. 
Dividing the county into the Seattle and Kent case assignment areas was upheld as constitutional in State v. Lanciloti, 165 Wn.2d 661, 201 P.3d 323 (2009) TA \l "State v. Lanciloti, 165 Wn.2d 661, 201 P.3d 323 (2009)" \s "Lanciloti" \c 1 . However, at that time, the percent of racial minorities was similar in each assignment area, and Lanciloti did not argue systematic underrepresentation of African Americans. Id. at 665, 671-72. Newer data now shows the Kent assignment area is 8.11 percent Black, while the Seattle assignment area is only 4.14 percent Black, with King County as a whole consisting of 5.6 percent Black citizens. CP 41. Thus, drawing from only the Seattle assignment area results in underrepresentation of Black jurors vis-à-vis the entire county. CP 41.
The comparative disparity for the Seattle Assignment Area is 44.7 percent. It is 59.1 percent when expressed as a function of the African American population of King County as a whole. This statistical disparity demonstrates the second of the Duren TA \s "Duren"  factors, the underrepresentation of African Americans in the jury pools of King County.
c.
The underrepresentation is systematic and is subject to improvement by changes to the jury summons system. TC "c.
The underrepresentation is systematic and is subject to improvement by changes to the jury summons system." \f C \l "3" 
The jury summons process also shows that disparity is systematic. It is important to note that a showing of systematic underrepresentation does not rest upon a showing of racial animus, bias, or intentional exclusion. The exclusion of minority jurors may be “systematic,” for purposes of the fair cross-section requirement, even if it is not “deliberate.” State v. Hilliard, 89 Wn.2d 430, 440-41, 573 P.2d 22 (1977) TA \l "State v. Hilliard, 89 Wn.2d 430, 440-41, 573 P.2d 22 (1977)" \s "Hilliard" \c 1 . 
A jury selection system is per se discriminatory if it results in the “gross exclusion” of any racial group. Id. at 441 (citing Carmical v. Craven, 457 F.2d 582, 587-88 (9th Cir. 1971) TA \l "Carmical v. Craven, 457 F.2d 582, 587-88 (9th Cir. 1971)" \s "Craven" \c 8 ). This is true even where officials act in good faith. Id. at 442 (“Ignorance of the selection procedure is as constitutionally impermissible as knowledge of such inadequacy and unwillingness to rectify it.”).

Underrepresentation is systematic when there is “a large discrepancy over time such that the system must be said to bring about the underrepresentation.” Howell v. Superintendent Rockview SCI, 939 F.3d 260, 269 (3d Cir. 2019) TA \l "Howell v. Superintendent Rockview SCI, 939 F.3d 260, 269 (3d Cir. 2019)" \s "Howell" \c 8 . Factors to consider include “the nature of the system, length of time studied, and ‘efforts at reform to increase the representativeness of jury lists.’” Id. (quoting Ramseur v. Beyer, 983 F.2d 1215, 1234-35 (3d Cir. 1992) TA \l "Ramseur v. Beyer, 983 F.2d 1215, 1234-35 (3d Cir. 1992)" \s "Ramseur" \c 8 ).

For example, in Duren TA \s "Duren" , the court found the underrepresentation of women was systematic because, in addition to being offered exemptions from jury service that did not exist for men, women also “were presumed to have claimed exemption when they did not respond to the summons.” Duren, 439 U.S. at 367. 
The large discrepancy in Seattle juries shows that the disparity is systematic in two main ways. First, the rate of non-response to jury summons is far higher in zip codes with higher percentages of African American residents. CP 36-39. The non-response includes both jurors who simply remained in the “summoned” status and those whose summons were returned as undeliverable. CP 36. The record shows that no steps are taken to increase the response rates from zip codes where those rates are low. CP 24. Instead, when more jurors are needed, the court simply sends more summons, thereby increasing the systematic underrepresentation of the less responsive zip codes. CP 40-41. In short, the court does not effectively summons people in zip codes with higher percentages of minority residents.
King County’s failure to take any steps to increase response to summons in zip codes with high percentages of minority residents can be analogized to the presumed exemption afforded to women who did not respond in Duren TA \s "Duren" , 439 U.S. at 367. Essentially, King County grants a presumed exemptions to non-responders.
A second way in which the underrepresentation can be viewed as systematic is the division of the county into the two jury assignment areas. This division increases the comparative disparity for African Americans in the Seattle assignment area. CP 41. As discussed above, while originally intended in part to increase minority participation in jury service, the 2015 data shows it instead exacerbates underrepresentation of minorities in Seattle juries due to the changing demographics of the county. Lanciloti TA \s "Lanciloti" , 165 Wn.2d at 664-65; CP 41. 
In short, the summons method (including the lack of efforts to increase the response rate in low-responding zip codes) and the division of the county into the two jury assignment areas are ways in which the system causes underrepresentation of Black jurors in Seattle jury pools. The third Duren TA \s "Duren"  factor is met.
The trial court rejected this data as not showing systematic exclusion because it was gathered from 2015 rather than in 2021 when Fleeks was tried. 1RP 326-27. The court further denied the request to draw the jury pool from the entire county because it found Fleeks had not shown the division of the county into two jury assignment areas caused the underrepresentation and the county’s approach satisfied the fair cross section requirement. 1RP 327. 

This Court should reject the trial court’s analysis and reverse because the evidence shows the disparities found in the 2015 data are systemic. Moreover, the record also shows that dividing the county into the two assignment areas increases the underrepresentation that would otherwise result from the lack of follow up on the jury summons process. 

In response to this argument, the state will likely point to this Court’s unpublished decision three years ago in State v. Lopez TA \l "State v. Lopez, 190 Wn.2d 104, 116, 410 P.3d 1117 (2018)." \s "Lopez" \c 1 -Ramirez, 2 Wn. App. 2d 1032, 2018 WL 827172 (2018) TA \l "State v. Lopez-Ramirez, 2 Wn. App. 2d 1032, 2018 WL 827172 (2018)" \s "Lopez-Ramirez" \c 1  (unpublished),
 in which the defense relied largely on the same 2015 study relied on in this case. However, recent history and important distinctions between this case and Lopez-Ramirez warrant revisiting that court’s conclusions.

The court in Lopez TA \s "Lopez" -Ramirez TA \s "Lopez-Ramirez"  relied on Hilliard TA \s "Hilliard" , 89 Wn.2d at 442-43, a 1977 case holding that a higher absolute disparity than the ones shown by the 2015 data was insufficient. The court also cited federal cases where higher comparative disparities have been deemed insufficient. Lopez-Ramirez, 2018 WL 827172 at *5 (citing Weaver TA \s "Weaver" , 267 F.3d at 243; United States v. Orange, 447 F.3d 792, 798 (10th Cir. 2006) TA \l "United States v. Orange, 447 F.3d 792, 798 (10th Cir. 2006)" \s "Orange" \c 8 ; United States v. Chanthadara, 230 F.3d 1237, 1257 (10th Cir. 2000) TA \l "United States v. Chanthadara, 230 F.3d 1237, 1257 (10th Cir. 2000)" \s "Chanthadara" \c 8 ; People v. Ramos, 15 Cal. 4th 1133, 1159, 938 P.2d 950 (1997) TA \l "People v. Ramos, 15 Cal. 4th 1133, 1159, 938 P.2d 950 (1997)" \s "Ramos" \c 3 ). The court reasoned that the disparity could not be systematic without a showing of “blatantly different treatment of underrepresented groups.” Lopez-Ramirez, 2018 WL 827172 at *6. It is also significant that the defendant in Lopez-Ramirez requested as a remedy that he “be provided demographic information about potential jurors in the jury assembly room so he could fashion a jury based on ethnic makeup.” Lopez-Ramirez, 2018 WL 827172 at *4.

This Court should not follow the rationale of Lopez TA \s "Lopez" -Ramirez TA \s "Lopez-Ramirez"  for several reasons. First, the Lopez-Ramirez court misstated the comparative disparity in the Seattle Assignment Area as 35.5 percent. Lopez-Ramirez, 2018 WL 827172 at *5. But the Beckett analysis makes clear that 35.5 percent is the comparative disparity for King County as a whole. CP 70. The comparative disparity for the Seattle assignment area is nearly 10 percent greater, 44.7 percent. CP 70. 

Furthermore, much has changed since the decision in Lopez TA \s "Lopez" -Ramirez TA \s "Lopez-Ramirez"  in 2018 (and even more since the 1977 Hilliard TA \s "Hilliard"  decision on which it relies). In the wake of the protests that arose after the deaths of George Floyd and Breonna Taylor (among far too many others), our Supreme Court published a letter committing to taking steps to end unconscious bias and systemic racism in the criminal justice system. Letter from the Wash. State Supreme Court to the Members of the Judiciary and the Legal Cmty (June 4, 2020). The Lopez-Ramirez court reasoned that the lack of effective summons did not amount to the required “blatantly different treatment” of underrepresented groups. Lopez-Ramirez, 2018 WL 827172 at *6. However, even without “blatantly different treatment,” systematic processes can, intentionally or not, result in underrepresentation as highlighted above. This Court should re-assess the Lopez-Ramirez court’s summary dismissal of the claim that minority jurors were not being effectively summoned. Lopez-Ramirez, 2018 WL 827172 at *6. 

Another distinction between this case and Lopez TA \s "Lopez" -Ramirez TA \s "Lopez-Ramirez"  is that Fleeks did not ask the trial court to de-randomize the process by allowing him to hand-select his own jury. CP 50-52. Instead, he proposed specific and reasonable steps the court could take to ensure a greater representation of underrepresented groups in Seattle juries and requested that the court draw a new panel if the panel actually drawn continued to reflect the underrepresentation previously demonstrated. CP 52. Alternatively, he requested that, to ensure greater representation, the panel be drawn from the entire county rather than just the Seattle assignment area. CP 52.

In its open letter, our state supreme court declared, “The legal community must recognize that we all bear responsibility for this on-going injustice, and that we are capable of taking steps to address it.” The court acknowledged, “we can administer justice and support court rules in a way that brings greater racial justice to our system as a whole.” Even in 1977, the court recognized that systematic exclusion can result from the unwillingness to take affirmative steps to remedy the problem. Hilliard TA \s "Hilliard" , 89 Wn.2d at at 442 (“Ignorance of the selection procedure is as constitutionally impermissible as knowledge of such inadequacy and unwillingness to rectify it.”). This case presents the opportunity to take steps to afford greater racial justice to our system by reducing the underrepresentation of racial minorities in jury service. To declare that courts need only avoid affirmative barriers, as the state suggested in its argument to the trial court, 1RP 53, but need not take steps to improve matters, is to abdicate the responsibility the Washington Supreme Court urged the legal community to take up. 
d.
Fleeks’ convictions must be reversed because he was denied his constitutional right to a jury of his peers drawn from a fair cross section of the community. TC "d.
Fleeks’ convictions must be reversed because he was denied his constitutional right to a jury of his peers drawn from a fair cross section of the community." \f C \l "3" 
Once it has been demonstrated that the jury selection process results in systematic underrepresentation of a distinctive group, the burden falls to the state to demonstrate that the jury selection process used serves to “manifestly and primarily advance[]” a significant state interest. Duren TA \s "Duren" , 439 U.S. at 367-68. No such interest is demonstrated in this case. 

With respect to the failure to effectively summons jurors from zip codes with high percentages of African American residents and low jury summons response rates, the state cannot show that a significant state interest prevents courts from taking reasonable methods to enforce, encourage, or at least follow up on non-responsive jury summons. 
With respect to the jury assignment areas, this region has changed in the years since that division was upheld as constitutional in Lanciloti TA \s "Lanciloti" . When Lanciloti was decided, the data showed the two jury assignment areas were roughly equivalent in terms of the percent of the population that belonged to a racial or ethnic minority. Lanciloti, 165 Wn.2d at 665. But this is no longer true. CP 69 (Beckett at 9, data showing Seattle area 4.1 percent Black; Kent area 8.1 percent Black). As a result, the drawing of Seattle juries from only the northern part of the county exacerbates the existing underrepresentation. 
The state cannot show a legitimate state interest that is manifestly advanced by the current system. As discussed above, the current system leads to significant and systematic underrepresentation of African Americans on Seattle juries. Fleeks’ case was no exception. Of the 120 persons who responded to the jury summons, only 2 were African American. 2RP 41. Fleeks’ conviction must be reversed because he was denied his constitutional right to a jury drawn from a fair cross section of his community. 
e.
Washington’s Constitution provides greater protection than the Sixth Amendment TA \s "Sixth Amendment"  for the right to a jury drawn from a fair cross section of the community. TC "e.
Washington’s Constitution provides greater protection than the Sixth Amendment for the right to a jury drawn from a fair cross section of the community." \f C \l "3" 
Under Washington’s constitution, the right to a jury trial is to be held “inviolate.” Sofie v. Fibreboard Corp., 112 Wn.2d 636, 638, 771 P.2d 711 (1989) TA \l "Sofie v. Fibreboard Corp., 112 Wn.2d 636, 638, 771 P.2d 711 (1989)" \s "Sofie" \c 1  (discussing Const. art. I, sec. 21 TA \l "Const. art. I, sec. 21" \s "Const. art. I, sec. 21" \c 4 ). Article I, section 22 TA \l "Article I, section 22" \s "Article I, section 22" \c 4  specifically provides for a jury “of the county in which the offense is charged to have been committed.” This Court should find that the Washington Constitution provides greater protection than the Sixth Amendment TA \s "Sixth Amendment"  and requires reasonable steps to address systematic underrepresentation of distinctive groups. 
To determine whether our state constitution provides greater protection than its federal counterpart, courts evaluate six criteria: 1) the text of the state constitutional provision, 2) the differences in the texts of the parallel state and federal provisions, 3) state constitutional history, 4) pre-existing state law, 5) structural differences between the state and federal constitutions, and 6) matters of particular state interest and local concern. State v. Gunwall, 106 Wn.2d 54, 61-62, 720 P.3d 808 (1986) TA \l "State v. Gunwall, 106 Wn.2d 54, 61-62, 720 P.3d 808 (1986)" \s "Gunwall" \c 1 . Analysis of these factors indicates the Washington Constitution provides greater protection against systematic processes that result in underrepresentation of distinctive groups in the jury selection process.
The text of Washington’s constitution, and the differences between it and the text of the Sixth Amendment TA \s "Sixth Amendment" , weigh in favor of greater protection. Article I, section 21 provides, “The right of trial by jury shall remain inviolate.” Section 22 further provides that the accused in a criminal case must receive “a speedy public trial by an impartial jury of the county in which the offense is charged to have been committed.” “The term ‘inviolate’ connotes deserving of the highest protection.” Sofie TA \s "Sofie" , 112 Wn.2d at 656. While section 22 TA \l "section 22" \s "Const. art. I, section 22" \c 4  is comparable to the Sixth Amendment, article I, section 21 TA \s "Const. art. I, sec. 21"  has no parallel in the federal constitution. City of Pasco v. Mace, 98 Wn.2d 87, 96-97, 653 P.2d 618 (1982). TA \l "City of Pasco v. Mace, 98 Wn.2d 87, 96-97, 653 P.2d 618 (1982)." \s "Mace" \c 1  Thus, the first two Gunwall TA \s "Gunwall"  factors weigh in favor of greater protection for the right to a jury trial under our state constitution. Id. 
The third factor, state constitutional and common law history also indicates expansive protection for the jury trial right under the Washington Constitution. The court noted in Mace TA \s "Mace" , “From the earliest history of this state, the right of trial by jury has been treasured, and this right has been protected.” Id. at 99. In Mace, the court notably found the Washington Constitution requires the right to jury trials even for misdemeanors. Id. at 96-97. 

The fourth Gunwall TA \s "Gunwall"  factor is pre-existing state law. In the context of jury selection, pre-existing state law emphasizes that jury selection is to be as inclusive as possible. For example, RCW 2.36.080 TA \l "RCW 2.36.080" \s "RCW 2.36.080" \c 4  provides, “It is the policy of this state to maximize the availability of residents of the state for jury service.” Pre-existing state law also includes the decision in which our state supreme court declared that existing procedures were not “robust enough to effectively combat race discrimination in the selection of juries.” State v. Saintcalle, 178 Wn.2d 34, 35, 309 P.3d 326, 329 (2013) TA \l "State v. Saintcalle, 178 Wn.2d 34, 35, 309 P.3d 326, 329 (2013)" \s "Saintcalle" \c 1 . The court in Saintcalle recognized that racism lives “beneath the surface—in our institutions and our subconscious thought processes.” Id. at 46. 
In the wake of Saintcalle TA \s "Saintcalle" , GR 37 was adopted to reform the process of proving and redressing race discrimination in the exercise of peremptory challenges. Thus, pre-existing state law shows a concern for addressing structural and unconscious racism in the jury selection process. 
The fifth factor, structural differences between the federal and state constitutions, always supports a broader interpretation of the state constitution because the federal constitution is grant of enumerated powers, whereas the state constitution serves to limit the otherwise plenary sovereign power. State v. Russell, 125 Wn.2d 24, 61, 882 P.2d 747 (1994) TA \l "State v. Russell, 125 Wn.2d 24, 61, 882 P.2d 747 (1994)" \s "Russell" \c 1 .

The final factor is matters of particular state interest or local concern. As discussed above, both previous precedent such as Saintcalle TA \s "Saintcalle"  and recent history such as the Washington Supreme Court’s open letter, shows that Washington courts are particularly concerned with ensuring that racial and ethnic minorities are fairly represented on juries. Likewise, the legislature “has a recent history of revising the methods for compiling the jury lists in an effort to make the pool of eligible jurors more inclusive and representative.” Lanciloti TA \s "Lanciloti" , 165 Wn.2d at 668-69.

Based on the Gunwall TA \s "Gunwall"  factors, this Court should find that the Washington Constitution provides greater protection than the Sixth Amendment TA \s "Sixth Amendment"  for the right to a trial by a jury drawn from the county. When underrepresentation exists, the inviolate right to a jury of the county should be held to require reasonable steps to correct aspects of the system that act as barriers or cause disproportionate underrepresentation of distinctive groups. 
Excluding parts of the county with greater numbers of Black jurors and declining to take steps to increase response to jury summons in zip codes with high levels of minority residents results in the systematic underrepresentation of such jurors. Fleeks’ constitutional rights were violated under the Sixth Amendment TA \s "Sixth Amendment" ’s fair cross section requirement and the Washington Constitution’s even greater protection to hold inviolate the right to a jury of the county. Fleeks therefore asks this Court to reverse his convictions.
2.
STATIONING A SECURITY OFFICER BEHIND FLEEKS WHILE HE TESTIFIED VIOLATED HIS CONSTITUTIONAL RIGHT TO A FAIR TRIAL. TC "2.
STATIONING A SECURITY OFFICER BEHIND FLEEKS WHILE HE TESTIFIED VIOLATED HIS CONSTITUTIONAL RIGHT TO A FAIR TRIAL." \f C \l "2" 
Fleeks objected to having a security guard stationed behind him during his testimony. 3RP 845, 847-48. This occurred because the witness stand was near an exit door that led to the judge’s chambers. 3RP 845. Rather than make case-specific findings regarding the need for such a security measure, the court simply ordered that the officer would stand behind the witness stand for the entire morning, not just during Fleeks’ testimony. 3RP 848-49. Defense counsel maintained the objection. 3RP 848-49. The location of the guard undermined the presumption of innocence and denied Fleeks a fair trial.

“To preserve the presumption of innocence, the defendant is entitled to the physical indicia of innocence which includes the right . . . to be brought before the court with the appearance, dignity, and self-respect of a free and innocent [person].” State v. Gorman-Lykken, 9 Wn. App. 2d 687, 692, 446 P.3d 694 (2019) TA \l "State v. Gorman-Lykken, 9 Wn. App. 2d 687, 692, 446 P.3d 694 (2019)" \s "Gorman-Lykken" \c 1  (internal quotes omitted). Courtroom security measures that single out a defendant as particularly dangerous threaten the constitutional right to a fair trial. State v. Jaime, 168 Wn.2d 857, 862, 233 P.3d 554, 556 (2010) TA \l "State v. Jaime, 168 Wn.2d 857, 862, 233 P.3d 554, 556 (2010)" \s "Jaime" \c 1 . While it is not inherently prejudicial to station a security officer next to the witness stand while the defendant testifies, this scenario nonetheless entails a great potential for prejudice. Gorman-Lykken, 9 Wn. App. 2d at 696. Therefore, before stationing an officer next to the witness stand during the defendant’s testimony, the court must consider whether such a security measure is necessary. Id. at 696-97. The trial court abuses its discretion when the record does not reveal the reasons for needing a potentially prejudicial courtroom security measure. Id. at 697-87. Specifically, the court must (1) state case-specific reasons for the need for such a security measure, and (2) determine that the need for the security measure outweighs the potential prejudice to the testifying defendant. Id. at 697. 

In Gorman-Lykken TA \s "Gorman-Lykken" , the defense objected to having a security officer next to the defendant while he testified. Id. at 690. The court stated that it understood the defense concern that this portrayed the defendant as dangerous. Id. at 691. However, the court determined it was “comfortable” having the security officer next to the witness stand because of the correctional staff’s policy to remain close to the accused. Id. at 690-91. 

On appeal, Division Two of this Court determined that stationing the officer next to the witness stand was not akin to inherently prejudicial measures such as shackles. Id. at 694-95. Nevertheless, the court found, “the potential for prejudice is greater when a security officer is stationed next to a testifying defendant than when an officer or officers merely are present elsewhere in the courtroom.” Id. at 696. Therefore, it found the trial court must undertake at least some analysis. Id. The trial judge’s consideration in that case was deemed insufficient. Id. at 698. Although the court acknowledged the potential prejudice, it stated no case-specific reasons for the security measure. Id. Instead, it merely deferred to the policy of the corrections staff. Id. Therefore, this Court determined the trial court abused its discretion in allowing an officer to be stationed next to the defendant during his testimony. Id. 

The trial court in this case offered even less consideration than in Gorman-Lykken TA \s "Gorman-Lykken" . As in that case, the defense objected to stationing an officer behind the witness stand during the defendant’s testimony. 3RP 845-49. The court did not cite any case-specific reasons for having the officer positioned there. 3RP 846-49. The only apparent reason was the decision to use a courtroom with an exit door close to the witness stand. 3RP 848-49. As in Gorman-Lykken, the court abused its discretion in stationing a security officer directly behind Fleeks while he testified. 

This Court should reject any assertion by the state that the configuration of the courtroom could amount to the necessary case-specific reason for imposing prejudicial security measures. Nothing about the courtroom configuration was specific to this case. The trial could have been held in any courtroom. Moreover, when the courtroom itself is inherently prejudicial, as when the courtroom was located inside a jail, the law requires “a careful analysis of the facts of the situation to determine whether the extraordinary measure is warranted.” Jaime TA \s "Jaime" , 168 Wn.2d at 865. The courtroom itself cannot be the fact that requires additional security. In Jaime, the court explained the reason for holding trial in a jail courtroom must be “‘specific facts relating to the individual.’” Id. at 866 (quoting State v. Hartzog, 96 Wn. 2d 383, 399-400, 635 P.2d 694 (1981) TA \l "State v. Hartzog, 96 Wn. 2d 383, 399-400, 635 P.2d 694 (1981)" \s "Hartzog" \c 1 ). Mere convenience or general factors applicable to any defendant cannot qualify as “case-specific.” Jaime, 168 Wn.2d at 866. 

The imposition of security measures that undermine the presumption of innocence is constitutional error that is presumed prejudicial unless the state can show beyond a reasonable doubt that the error did not contribute to the jury’s decision. Gorman-Lykken TA \s "Gorman-Lykken" , 9 Wn. App. 2d at 699. The state cannot do so here. Fleeks testified he acted in self-defense. 3RP 1159-60. The video evidence is open to more than one interpretation, but it makes clear that George also attempted to commit physical violence against Fleeks. Ex. 19. The jury’s decision was essentially one of credibility, and the suggestion that the court viewed Fleeks as dangerous had the potential to sway the verdict. This Court should reverse. 

2. FLEEKS WAS DENIED A FAIR TRIAL WHEN THE COURT ALLOWED IMPROPER OPINION TESTIMONY ON GUILT. TC "FLEEKS WAS DENIED A FAIR TRIAL WHEN THE COURT ALLOWED IMPROPER OPINION TESTIMONY ON GUILT." \f C \l "2" 
Witnesses in general, and police officers in particular, are not permitted to testify in the form of opinions on guilt. State v. Montgomery, 163 Wn.2d 577, 594, 183 P.3d 267 (2008) TA \l "State v. Montgomery, 163 Wn.2d 577, 594, 183 P.3d 267 (2008)" \s "Montgomery" \c 1 . Such opinions invade the province of the jury, and, when offered by police witnesses, possess an aura of reliability that makes them particularly problematic. Id. at 595. Here, Fleeks objected to the jury hearing a portion of his police interview in which Detective Cooper told him this would be his “last chance to make yourself look not so cold-hearted.” Ex. 46;
 3RP 153-55. Defense counsel specifically objected to the improper opinion. 3RP 153-54. The court rejected his proposed redaction on the grounds that Fleeks’ demeanor and failure to mention self-defense in response to this question was relevant and not overly prejudicial. 3RP 155. Admission of this improper opinion requires reversal because it violated Fleeks’ constitutional right to have all critical facts determined solely by the jury. 
Opinions on guilt are impermissible whether offered directly or by implication. State v. Quaale, 182 Wn.2d 191, 199, 340 P.3d 213 (2014) TA \l "State v. Quaale, 182 Wn.2d 191, 199, 340 P.3d 213 (2014)" \s "Quaale" \c 1 . Such opinion testimony violates the constitutional right to have the jury determine every critical fact beyond a reasonable doubt. Id. at 201-02. In determining whether opinion testimony is impermissible, trial courts consider the circumstances of the case, including the following factors: “(1) ‘the type of witness involved,’ (2) ‘the specific nature of the testimony,’ (3) ‘the nature of the charges,’ (4) ‘the type of defense, and’ (5) ‘the other evidence before the trier of fact.’” Montgomery TA \s "Montgomery" , 163 Wn.2d at 591 (quoting State v. Demery, 144 Wn.2d 753, 759, 30 P.3d 1278 (2001) TA \l "State v. Demery, 144 Wn.2d 753, 759, 30 P.3d 1278 (2001)" \s "Demery" \c 1 ). There are some areas, however, “that are clearly inappropriate for opinion testimony in criminal trials . . . particularly expressions of personal belief, as to the guilt of the defendant, the intent of the accused, or the veracity of witnesses.” Montgomery, 163 Wn.2d at 591. The decision to admit evidence is generally reviewed for abuse of discretion. Quaale, 177 Wn. App. at 610. However, the court necessarily abuses its discretion when it violates the accused’s constitutional rights. State v. Orn, 197 Wn.2d 343, 351, 482 P.3d 913 (2021) TA \l "State v. Orn, 197 Wn.2d 343, 351, 482 P.3d 913 (2021)" \s "Orn" \c 1 .
The detective’s opinion that Fleeks needed to make himself “look not so cold-hearted” amounts to an expression of personal belief that Fleeks was guilty of murder rather than acting in self-defense. A person who acted out of desperate necessity in self-defense would not be described as cold-hearted. Moreover, the description of Fleeks as “cold-hearted” implies he acted, not just without imminent fear, but in cold blood, i.e. with intent or premeditation. The only questions before the jury were whether Fleeks reasonably feared imminent harm and whether he was the first aggressor. The description of him as cold-hearted appears to answer both questions, in violation of his “inviolate” right to have the jury remain the sole arbiter of guilt or innocence. Const., art. I, sec. 21; Sofie TA \s "Sofie" , 112 Wn.2d at 645-46 (inviolate right to jury trial includes right to have jury determine facts).
The court addressed the issue of opinions expressed by police during interrogations in Demery TA \s "Demery" , 144 Wn.2d 753. In Demery, five justices, consisting of the four-justice dissent and the one-justice concurrence, agreed that statements of opinion as to guilt are inadmissible, whether presented through live testimony or in recordings of an interrogation. Id. at 765, 773.

The four-justice dissent concluded, “There is no meaningful difference between permitting the jury to hear an officer directly call a defendant a liar in open court and permitting the jury to hear an officer call a defendant a liar on a tape recording. If we quite clearly forbid the former there is no reason to tolerate the latter.” Id. at 773 (Sanders, J., dissenting). “It matters not whether the opinion was rendered in the context of an interrogation interview or in context of direct testimony in open court. The end result is the same: The jury hears the officer’s opinion.” Id. at 767.

Chief Justice Alexander, in concurrence
 agreed with the dissenters that the trial court erred in denying the motion to redact the officer’s accusation that Demery was lying. Id. at 765 (Alexander, C.J., concurring). He explained, “As Justice Sanders correctly observes, the officer’s accusation was opinion evidence regarding Demery’s veracity that would not have been admissible pursuant to ER 608 TA \l "ER 608" \s "ER 608" \c 4 (a) in live testimony and, consequently, should not have been admitted in recorded form.” Id. 

Therefore, a majority of the court agreed that statements of opinion as to guilt are inadmissible, even if presented in recordings of an interrogation. Id. at 765, 773. “A principle of law reached by a majority of the court, even in a fractured opinion, is not considered a plurality but rather binding precedent.” In re Det. of Reyes, 184 Wn.2d 340, 346, 358 P.3d 394 (2015) TA \l "In re Det. of Reyes, 184 Wn.2d 340, 346, 358 P.3d 394 (2015)" \s "Reyes" \c 1  (citing Wright v. Terrell, 162 Wn.2d 192, 195-96, 170 P.3d 570 (2007) TA \l "Wright v. Terrell, 162 Wn.2d 192, 195-96, 170 P.3d 570 (2007)" \s "Wright" \c 1  (precedent on point of law established by adding up the concurring and dissenting opinions)).

The Court of Appeals is “not free to ignore controlling Supreme Court authority,” Matia Contractors, Inc. v. City of Bellingham, 144 Wn. App. 445, 452, 183 P.3d 1082 (2008) TA \l "Matia Contractors, Inc. v. City of Bellingham, 144 Wn. App. 445, 452, 183 P.3d 1082 (2008)" \s "Matia Contractors, Inc." \c 1 . Therefore, this Court should reject any attempt by the state to rely on the Court of Appeals’ misunderstanding of Demery TA \s "Demery"  expressed in State v. Smiley, 195 Wn. App. 185, 379 P.3d 149 (2016) TA \l "State v. Smiley, 195 Wn. App. 185, 379 P.3d 149 (2016)" \s "Smiley" \c 1 , and State v. Notaro, 161 Wn. App. 654, 668-669, 255 P.3d 774 (2011) TA \l "State v. Notaro, 161 Wn. App. 654, 668-669, 255 P.3d 774 (2011)" \s "Notaro" \c 1 . In Notaro, the court cited the lead opinion in Demery, signed by only four justices, for the proposition that “statements made during a pretrial interview are not the types of statements that carry a special aura of reliability usurping the province of the jury at trial.” 161 Wn. App. at 669 (citing Demery, 144 Wn.2d at 763-65). The Smiley court then relied on Notaro to hold that a detective’s testimony was not an impermissible opinion but rather a permissible “interrogation tactic.” 195 Wn. App. at 190. The five-justice majority in Demery makes clear: there is no “interrogation tactics” exception to the rule prohibiting opinions on guilt. 144 Wn.2d at 765, 767.
Improper opinion testimony on guilt violates the constitutional right to have all critical facts determined by a jury. Quaale TA \s "Quaale" , 182 Wn.2d at 201-02. It is, therefore, presumed prejudicial and requires reversal of the conviction unless the state can establish beyond a reasonable doubt that the jury would have reached the same result without the error. Quaale, 182 Wn.2d at 202 (citing State v. Brown TA \l "State v. Brown, 48 Wn. App. 654, 660, 739 P.2d 1199 (1987)" \s "State v. Brown" \c 1 , 147 Wn.2d 330, 341, 58 P.3d 889 (2002) TA \l "State v. Brown, 147 Wn.2d 330, 341, 58 P.3d 889 (2002)" \s "Brown" \c 1 ). The state can make no such showing here. Much of the ongoing interaction between Fleeks and George was captured on difficult-to-interpret video recordings. However, these recordings do not show the shooting itself and cannot conclusively establish who was defending against whom or who was the primary aggressor. Ex. 19. Fleeks testified he was defending himself in an escalating and desperate situation. 3RP 1159-60. The state cannot show that the officer’s opinion of Fleeks’ character as “cold hearted,” did not contribute to the jury’s decision. The conviction should be reversed.
3. A MISTRIAL WAS NECESSARY WHEN A WITNESS THREE TIMES OFFERED AN OPINION THAT GEORGE WAS THE DEFENDER. TC "A MISTRIAL WAS NECESSARY WHEN A WITNESS THREE TIMES OFFERED AN OPINION THAT GEORGE WAS THE DEFENDER." \f C \l "2" 
Additional improper opinion testimony arose when Panganiban violated the ruling on a defense motion in limine and testified that George was in a “defense stance” and “defense mode.” 3RP 428, 431. In light of the jury instructions on self-defense and first aggressors, the repetition of this testimony so undermined Fleeks’ right to a fair trial that a mistrial was the only solution. 
Before trial, Fleeks moved to exclude any opinion testimony as to who was the aggressor. CP 182-83. Counsel explained such testimony was speculative and invaded the province of the jury. CP 182-83. The court granted the motion. 1RP 163; CP 332. The court explained witnesses could describe the progression of events they observed but should avoid any speculative conclusions:
The witnesses will be allowed to testify fully as to what they saw and heard and perceived. They may certainly say things like if they saw a kick, someone was kicked. Then someone was woozy and disoriented without saying because of the kick. But they can certainly describe the progression of events without connecting them with causation and speculative conclusions as to what may have caused things. 

Similarly, calling someone the aggressor as opposed to something more along the lines of someone approached someone in an aggressive manner. Approaching in aggressive manner is fine. But calling someone the aggressor or he was defending himself as opposed to, for example, he put up his arms, punches were deflected. That type of thing is perfectly fine. Just, you know, factual descriptions of what was seen and heard as opposed to conclusions drawn from what was seen and heard. So the motion is granted. 

1RP 163.

Despite this ruling, during her testimony, Panganiban twice described George as being in a “defense stance,” and a third time as being in “defense mode.” 3RP 428, 431. Defense counsel objected, and the court struck the answers each time. 3RP 428, 431. However, when the jury was out, counsel moved for a mistrial based on the violations of the pre-trial ruling. 3RP 443. As an alternative solution, he proposed striking all of Panganiban’s testimony. 3RP 445-46. 
The court found the violations were not intentional, the objectionable testimony had been stricken, and the jury would see on the video clearly what happened. 3RP 446-47. Therefore, the court denied the mistrial motion and the motion to strike all of Panganiban’s testimony. 3RP 446-47. Defense counsel stated he would be proposing a curative instruction, but later opted not to do so. 3RP 448, 829. 
When a trial irregularity, such as violation of a motion in limine, prejudices the defense so thoroughly that nothing short of a new trial can ensure the provision of a fair trial, the court is required to grant a mistrial motion. State v. Taylor, 18 Wn. App. 2d 568, 579, 490 P.3d 263 (2021) TA \l "State v. Taylor, 18 Wn. App. 2d 568, 579, 490 P.3d 263 (2021)" \s "State v. Taylor" \c 1 . In determining whether the trial court abused its discretion in denying a mistrial motion, courts consider three factors: (1) the seriousness of the irregularity, (2) whether the statement was cumulative of other, properly admitted, testimony, and (3) whether the irregularity could be cured by instructing the jury to disregard. Id. This determination is made in the context of the trial as a whole. Id.
In the context of this trial, improper opinions by a witness labelling one party as the defender were a particularly serious irregularity. The jury was instructed both on self-defense and on the unavailability of self-defense to a first aggressor. CP 389-94. Thus, the issue of who was defending and who was the aggressor were the central issues before the jury. The centrality of the issue “contributes to the overall impact of the repeated violations.” Taylor TA \s "State v. Taylor" , 18 Wn. App. 2d at 582. Panganiban’s opinion that George was the defender went to the heart of the jury’s decision. 
Panganiban’s opinions were not cumulative of any properly admitted evidence. On the contrary, her statements were, as defense counsel pointed out, improper opinions on guilt that invaded the province of the jury. CP 182-83. As such, they would have been inadmissible even without the motion in limine. Montgomery TA \s "Montgomery" , 163 Wn.2d at 591. 
The repeated violations could not be cured by instructing the jury. Repeated violations that force the defense to repeatedly object “inherently establish[] more prejudice,” because objections “can call further attention to the improper testimony.” Taylor TA \s "State v. Taylor" , 18 Wn. App. 2d at 582. Even a supposedly curative instruction can call more attention to the improper testimony and counter the desired curative effect. Id. at 583. That is the case here. Fleeks was already forced to object three times. 3RP 428, 431. After reflection, defense counsel apparently concluded the additional attention that would be drawn by an instruction would do more harm than good. 
All three factors indicate the court should have granted the mistrial motion. Taylor TA \s "State v. Taylor"  demonstrates analogous circumstances. In that case, an expert mentioned Taylor’s history of substance abuse, his criminal history, and his request for an attorney, all of which had been excluded. Taylor, 18 Wn. App. 2d at 579-80. The court found the irregularities were very serious because the state had failed to properly instruct the witness. Id. at 581-82. As to the cumulative nature, the court found only the substance abuse reference was cumulative of other properly admitted testimony. Id. at 582. Regarding the possibility of a curative instruction, the court noted that the misstatements “accumulated quickly over the course of direct examination of a single key witness.” Id. at 583. In considering the entire trial context, the Taylor court noted that the improper testimony occurred during testimony by the state’s expert witness, presented to address “the primary question” of Taylor’s ability to form the requisite mental state. Id. at 584. The court reversed, concluding the trial court abused its discretion in denying the mistrial motion. Id. at 584, 587.
This case involves analogous facts to Taylor TA \s "State v. Taylor" . As in Taylor, there were repeated violations of a motion in limine by the state’s witness on direct. As in Taylor, the testimony went directly to the central issue before the jury. If anything, in this case the testimony was more problematic because it involved an opinion on guilt by an eyewitness, rather than the mere mention of facts such as criminal history that might be prejudicial to the jury’s perception of the accused. In Taylor, some of the testimony was cumulative of properly admitted testimony, whereas here, none of it was. The only factor that existed in Taylor but not in this case was the Taylor court’s determination that the state’s failure to properly instruct the witness had caused the problem. 
In this case, the improper testimony by Panganiban was more serious and less cumulative than in Taylor TA \s "State v. Taylor" . It was no more able to be cured by instruction. As in Taylor, the court erred in denying the mistrial motion and reversal is required. 
4. THE COURT VIOLATED FLEEKS’ RIGHT TO CONFRONT WITNESSES WHEN IT EXCLUDED EVIDENCE THAT AN EYEWITNESS WAS ON PROBATION. TC "THE COURT VIOLATED FLEEKS’ RIGHT TO CONFRONT WITNESSES WHEN IT EXCLUDED EVIDENCE THAT AN EYEWITNESS WAS ON PROBATION." \f C \l "2" 
A witness’ “vulnerable status as probationer” is evidence that leads to an inference of bias due to undue pressure by the state to provide favorable testimony. Davis v. Alaska, 415 U.S. 308, 317-18, 94 S. Ct. 1105, 39 L. Ed. 2d 347 (1974) TA \l "Davis v. Alaska, 415 U.S. 308, 317-18, 94 S. Ct. 1105, 39 L. Ed. 2d 347 (1974)" \s "Davis" \c 8 . In addition to affording a motive to offer testimony favorable to the state, being on probation specifically suggests a motive to lie about substance use. State v. McDaniel, 83 Wn. App. 179, 186, 920 P.2d 1218 (1996) TA \l "State v. McDaniel, 83 Wn. App. 179, 186, 920 P.2d 1218 (1996)" \s "McDaniel" \c 1 . Here, eyewitness Anthony Leui had denied using marijuana while on probation despite a positive drug test and given a ridiculous-sounding excuse for his positive alcohol test. 1RP 381-82, 389. The court erred in preventing defense counsel from cross examining him about the fact that he was on probation at the time of both the incident and of his testimony at trial. 1RP 390-91. The erroneous restriction violated Fleeks’ Sixth Amendment TA \s "Sixth Amendment"  right to confront witnesses and requires reversal of his convictions.

Both our state and federal constitutions guarantee accused persons the right to present a defense and to confront the state’s witnesses by cross-examination. Orn TA \s "Orn" , 197 Wn.2d at 347. The right to present evidence of bias is “essential” to these fundamental trial rights. Id. at 352. The right to cross examination is the “‘primary and most important component’” of the Sixth Amendment TA \s "Sixth Amendment"  right to confrontation. Id. at 347 (quoting State v. Darden, 145 Wn.2d 612, 620, 41 P.3d 1189 (2002) TA \l "State v. Darden, 145 Wn.2d 612, 620, 41 P.3d 1189 (2002)" \s "Darden" \c 1 ). Violations of the Sixth Amendment right to confront witnesses are reviewed de novo on appeal. Orn, 197 Wn.2d at 350. 

Courts engage in a two-part analysis to determine whether the Sixth Amendment TA \s "Sixth Amendment"  right to confrontation has been violated. First, the court determines whether the evidence the defense seeks to elicit is relevant. McDaniel TA \s "McDaniel" , 93 Wn. App. at 185. When the evidence is relevant, cross examination must be permitted unless the state can show it has a compelling interest in excluding the evidence because it is so prejudicial that it would disrupt the fairness of the fact-finding process. McDaniel, 93 Wn. App. at 185 (citing Washington v. Texas, 388 U.S. 14, 16, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967) TA \l "Washington v. Texas, 388 U.S. 14, 16, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967)" \s "Washington v. Texas" \c 8 ; State v. Hudlow, 99 Wn.2d 1, 15, 659 P.2d 514 (1983) TA \l "State v. Hudlow, 99 Wn.2d 1, 15, 659 P.2d 514 (1983)" \s "Hudlow" \c 1 ).

“The threshold to admit relevant evidence is very low.” State v. Horn, 3 Wn. App. 2d 302, 313, 415 P.3d 1225 (2018) TA \l "State v. Horn, 3 Wn. App. 2d 302, 313, 415 P.3d 1225 (2018)" \s "Horn" \c 1  (citing Darden TA \s "Darden" , 145 Wn.2d at 621). Evidence is relevant when it would make “the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.” ER 401 TA \l "ER 401" \s "ER 401" \c 4 . A witness’s bias is “‘always relevant as discrediting the witness and affecting the weight of his testimony.’” Orn TA \s "Orn" , 197 Wn.2d at 353–54 (quoting Davis TA \s "Davis" , 415 U.S. at 316). 

The defense generally has “wide latitude” to explore potential bias of state witnesses. Orn TA \s "Orn" , 197 Wn.2d at 354 (citing Darden TA \s "Darden" , 145 Wn.2d at 619). The right of cross-examination “allows more than the asking of general questions concerning bias; it guarantees an opportunity to show specific reasons why a witness might be biased in a particular case.” Orn, 197 Wn.2d at 354 (citing State v. Brooks, 25 Wn. App. 550, 551-52, 611 P.2d 1274 (1980) TA \l "State v. Brooks, 25 Wn. App. 550, 551-52, 611 P.2d 1274 (1980)" \s "Brooks" \c 1 ). 

“Evidence of bias is particularly probative of a witness’s credibility when it stems from a witness’s motive to cooperate with the State based on the possibility of leniency or the desire to avoid prosecution.” Orn TA \s "Orn" , 197 Wn.2d at 354. The status of being on probation also creates a motive to cooperate with the state. 

Both Davis TA \s "Davis"  and McDaniel TA \s "McDaniel"  demonstrate that a witness’ probationary status is a source of potential bias. In McDaniel, the court concluded that, although the witness’ prior conviction was not relevant, “the fact that [she] was on probation, a condition of which was that she refrain from using drugs, admittedly provided her with a motive to lie under oath at her deposition as to the extent and recency of her drug use.” 83 Wn. App. at 186. More broadly, in Davis, a witness’ status as a probationer was “admissible to afford a basis for an inference of undue pressure because of [the witness’] vulnerable status as a probationer.” 415 U.S. at 317-18. 

Leui’s status as a probationer was relevant to bias under the reasoning from both McDaniel TA \s "McDaniel"  and Davis TA \s "Davis" . Leui was an eyewitness to much of the incident; therefore, it was highly relevant the extent to which his ability to perceive or recall was affected by any recent use of intoxicants. See State v. Brown, 48 Wn. App. 654, 660, 739 P.2d 1199 (1987) TA \s "State v. Brown"  (drug use relevant where witness allegedly is under the influence at the time of the events to which he testified, and such influence may have affected his perception). Under McDaniel, his probation was relevant because it provided him a motive to lie about any such recent use. Similarly, the fact of probation raises an inference of a bias towards cooperating with the state due to the “vulnerable status” of being on probation. 

The court erred when it reasoned there was no link between the probation and Leui’s testimony at trial. 1RP 390-91. Fleeks was entitled to ask Leui about that possibility on cross examination and hear his answer under oath. See McDaniel TA \s "McDaniel" , 83 Wn. App. at 187 (defendant “entitled to explore the possibility” that witness was lying to suit her own purposes). Fleeks was entitled to elicit specific reasons why Leui might have been biased in favor of the state based on his desire to limit his own liability for violating probation. See State v. Kasparova, ____ Wn. App. 2d ____, 2021 WL 5295008 (no. 81109-6-I, filed Nov. 15, 2021) TA \l "State v. Kasparova, ____ Wn. App. 2d ____, 2021 WL 5295008 (no. 81109-6-I, filed Nov. 15, 2021)" \s "Kasparova" \c 1  (unpublished).
 
In this recent unpublished decision, a critical witness Perez was facing theft charges. Id. at *7. He was an acquaintance of Kasparova TA \s "Kasparova" ’s co-defendant, and he and the co-defendant were charged with the theft together. Id. Perez had attempted to blame the theft on the co-defendant. Id. The court concluded Kasparova should have been permitted to elicit “specific reasons why Perez might have been biased.” Id. at *7. 
The court reasoned that the trial court’s ruling improperly precluded Kasparova TA \s "Kasparova"  from informing the jury about Perez’ “potential criminal liability” that “may have motivated him to lie.” Id. The court noted Perez may have “felt pressured to keep his story consistent to avoid facing charges of obstruction of justice or providing a false report to law enforcement.” Id. This potential criminal liability and the resulting potential motive to lie made the issue relevant, and the state had presented no compelling reason why the presentation of this evidence would be so prejudicial as to disrupt the fairness of the trial. Id. at *8. Therefore, the court concluded the trial court had erred in precluding cross-examination on this issue.
As in Kasparova TA \s "Kasparova" , Fleeks should have been permitted to ask Leui about his probation at the time of the shooting. He should have been allowed to inquire whether that status motivated him to lie about substance use or provide testimony favorable to the state. 

No compelling state interest was presented to justify restricting Fleeks’ ability to cross-examine Leui about his probation as a source of potential bias. Relevant defense evidence may not be excluded unless it would create unfair prejudice that would disrupt the fairness of the fact-finding process. Orn TA \s "Orn" , 197 Wn.2d at 355-56. Here, neither the state nor the trial judge mentioned any such overwhelming prejudice. CP 333; 1RP 384-89, 390-91. 

The fact of probation is not so inflammatory as to deprive jurors of the ability to make a rational, rather than an emotional, decision. See Orn TA \s "Orn" , 197 Wn.2d at 356. In Orn, the court found there was no compelling interest requiring exclusion of the witness’ work as a confidential informant because “Nothing about the nature of the excluded evidence suggests that it would inflame the jury or influence jurors’ ability to make a rational decision.” Id. (citing Lockwood v. AC&S, Inc., 109 Wn.2d 235, 257, 744 P.2d 605 (1987) TA \l "Lockwood v. AC&S, Inc., 109 Wn.2d 235, 257, 744 P.2d 605 (1987)" \s "Lockwood" \c 1 ). The status of being on probation for driving under the influence is no more inflammatory than the fact of working off drug charges by providing information to police. Nothing indicates the jury would have been unable to render a fair decision if they had learned of Leui’s probation.
A violation of the right to confront witnesses about bias is constitutional error that is presumed prejudicial. McDaniel TA \s "McDaniel" , 83 Wn. App. at 187. The state bears the burden to prove the untainted evidence was so overwhelming that it necessarily leads to a finding of guilt. Id. at 188 (citing State v. Guloy, 104 Wn.2d 412, 425, 705 P.2d 1182 (1985) TA \l "State v. Guloy, 104 Wn.2d 412, 425, 705 P.2d 1182 (1985)" \s "Guloy" \c 1 ). No such showing can be made here. Leui’s testimony helped the jury interpret the video footage leading up to the incident. It cannot be said the jury would have reached the same result if jurors had learned that Leui’s status as a probationer gave him an incentive to lie about substance use and give testimony favorable to the state. It cannot be deemed harmless beyond a reasonable doubt that Fleeks was denied the opportunity to impeach the credibility of Leui’s eyewitness testimony with his probationary status. The violation of Fleeks’ constitutional right to confront the state’s witnesses requires reversal. 

6.
COUNSEL WAS INEFFECTIVE IN FAILING TO REQUEST JURY INSTRUCTIONS ON REVIVED SELF-DEFENSE. TC "6.
COUNSEL WAS INEFFECTIVE IN FAILING TO REQUEST JURY INSTRUCTIONS ON REVIVED SELF-DEFENSE." \f C \l "2" 
Defense counsel was ineffective in failing to propose a jury instruction on revived self-defense. The record showed at one point that Fleeks sought to withdraw from the interaction with George. Ex. 19, 3RP 1155-56. Given the ambiguous evidence on the question of who was the first aggressor, it was critical that the jury be informed of the law allowing a revival of the right to self-defense after a person in good faith withdraws from the altercation. Fleeks’ conviction must be reversed because the court erred in denying his motion for a new trial based on this error by his defense attorney.
A first aggressor loses the right to act in self-defense. State v. Dennison, 115 Wn.2d 609, 617, 801 P.2d 193 (1990) TA \l "State v. Dennison, 115 Wn.2d 609, 617, 801 P.2d 193 (1990)" \s "Dennison" \c 1 . However, if an aggressor in good faith withdraws “‘from the combat at such a time and in such a manner as to have clearly apprised his adversary that he in good faith was desisting, or intended to desist, from further aggressive action,’” the right to act in self-defense is revived. Id. (quoting State v. Craig, 82 Wn.2d 777, 783, 514 P.2d 151 (1973) TA \l "State v. Craig, 82 Wn.2d 777, 783, 514 P.2d 151 (1973)" \s "Craig" \c 1 ). 

Fleeks was entitled to an instruction that would allow the jury to determine, assuming it found he was the first aggressor, whether he had sought to withdraw by walking away and telling George he was leaving. 3RP 1155. By failing to request this instruction, defense counsel was constitutionally ineffective because it denied Fleeks a full opportunity to benefit from the law governing self-defense. 

Defense counsel is ineffective when (1) the attorney’s performance is unreasonably deficient and (2) the deficiency prejudices the defendant. State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987) TA \l "State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987)" \s "Thomas" \c 1  (citing Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984) TA \l "Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984)" \s "Strickland" \c 8 ).

“The absence of legitimate strategic or tactical reasons supporting the challenged conduct by counsel” overcomes the presumption of competent performance that would otherwise apply. State v. Crawford, 159 Wn.2d 86, 98, 147 P.3d 1288 (2006) TA \l "State v. Crawford, 159 Wn.2d 86, 98, 147 P.3d 1288 (2006)" \s "Crawaford" \c 1 . Ineffective assistance is a mixed question of law and fact. State v. Lopez, 190 Wn.2d 104, 116, 410 P.3d 1117 (2018). TA \s "Lopez"  Underlying facts are reviewed for substantial evidence in the record, and the legal conclusions of deficient performance and prejudice are reviewed de novo. Id. at 116-17. The trial court’s discretion in deciding whether to grant or deny a new trial motion is cabined by the de novo standard of review of the questions of law inherent in the determination of ineffective assistance of counsel. Id. at 117-18.

Defense counsel admitted that the failure to request this instruction was an oversight, not a strategic decision. CP 526-27. That much is also clear from the defense closing argument, which focused several times on Fleeks’ attempt to withdraw from the altercation. 3RP 1314, 1320, 1345. Without appropriate instruction on the law, such arguments were doomed to fail regardless of their merits. 


The court erred in denying the new trial motion because it employed an incorrect legal standard to determine whether Fleeks was entitled to the jury instruction on revived self-defense. A party is entitled to jury instructions that support the theory of the case when that instruction is supported by the evidence. State v. Ponce, 166 Wn. App. 409, 415, 269 P.3d 408 (2012) TA \l "State v. Ponce, 166 Wn. App. 409, 415, 269 P.3d 408 (2012)" \s "Ponce" \c 1 . The evidence must be viewed in the light most favorable to the requesting party. Id. at 416 (citing State v. Fernandez–Medina, 141 Wn.2d 448, 455, 6 P.3d 1150 (2000) TA \l "State v. Fernandez–Medina, 141 Wn.2d 448, 455, 6 P.3d 1150 (2000)" \s "Fernandez–Medina" \c 1 ). In making this determination, the court does not weigh credibility; instead, the requested instruction should be given when there is substantial evidence which, “if believed” would support the instruction. Ponce, 166 Wn. App. at 416. Even in the face of “substantial countervailing evidence,” the court is required to give the requested instruction if there is also substantial evidence that would support it. Id.
Here, the trial court failed to view the evidence in the light most favorable to Fleeks and engaged in credibility determinations rather than inquiring whether there was substantial evidence. The trial court relied on the video to conclude there was no evidence Fleeks revived his right to self-defense by withdrawing. 1RP 481. But the jury could have credited Fleeks’ account that after he walked away, George approached him from behind and made a threatening gesture, thereby setting off a new series of aggression wherein George, not Fleeks, was the first aggressor. 3RP 1155-56. Fleeks’ testimony was not inherently contradictory of the video. Ex. 19. But even if it were, “substantial countervailing evidence” is immaterial. Ponce TA \s "Ponce" , 166 Wn. App. at 416. Viewed in the light most favorable to Fleeks, his testimony is substantial evidence which, if believed, showed he attempted in good faith to withdraw from the confrontation. 
The court also erred in believing that, even if Fleeks withdrew, he was indisputably the first aggressor after that by hitting George with the gun. 1RP 482. Again, this rationale fails to view the evidence in the light most favorable to Fleeks. According to Fleeks’ testimony, after he tried to walk away, George followed him, still armed, made a gesture Fleeks interpreted as a threat to kill, continued to approach him in a threatening manner, and then appeared to reach for his weapon. 3RP 1155-56. It was this series of events that prompted Fleeks to strike George with the gun. 3RP 1156-57. If believed, Fleeks’ testimony is substantial evidence that it was George who renewed the hostilities after Fleeks tried to walk away.

The court also incorrectly believed there was no prejudice from the failure to give the instruction. 1RP 483. Part of the court’s reasoning was the already noted error in deeming Fleeks the undisputed aggressor after his attempt to walk away. 1RP 483. The judge also assumed that the video contradicted Fleeks’ account. 1RP 483. It does not. Ex. 19. The jury could have viewed Fleeks’ testimony as a reasonable interpretation of the conduct seen on the video. 

In general, an error in refusing a defense requested instruction requires reversal when the refusal “would prevent the instructions as a whole from correctly apprising the jury of the law or prevent the defendant from arguing his defense theory.” Ponce TA \s "Ponce" , 166 Wn. App. at 419 (citing State v. Rice, 102 Wn.2d 120, 123, 683 P.2d 199 (1984) TA \l "State v. Rice, 102 Wn.2d 120, 123, 683 P.2d 199 (1984)" \s "Rice" \c 1 ). 
“Failure to request an instruction on a potential defense can constitute ineffective assistance of counsel.” State v. Flora, 160 Wn. App. 549, 556, 249 P.3d 188 (2011) TA \l "State v. Flora, 160 Wn. App. 549, 556, 249 P.3d 188 (2011)" \s "Flora" \c 1  (citing In re Pers. Restraint of Hubert, 138 Wn. App. 924, 929, 158 P.3d 1282 (2007) TA \l "In re Pers. Restraint of Hubert, 138 Wn. App. 924, 929, 158 P.3d 1282 (2007)" \s "Hubert" \c 1 ). For example, in State v. Powell, 150 Wn. App. 139, 155, 206 P.3d 703 (2009) TA \l "State v. Powell, 150 Wn. App. 139, 155, 206 P.3d 703 (2009)" \s "Powell" \c 1 , defense counsel argued in closing that his client was not guilty of rape because he reasonably believed the alleged victim was not mentally incapacitated or physically helpless. Counsel presented evidence to support this “reasonable belief” defense and essentially argued it in closing. Id. The court concluded there was no tactical reason not to propose instructions supporting the statutory defense. Id. The court found prejudice because the lack of an instruction essentially nullified his defense. Id. at 157.
In this case, if the jury accepted the state’s first aggressor argument, Fleeks’ defense was similarly nullified, even if it believed Fleeks then acted in self-defense. The only way to preserve the full benefit of the self-defense law for Fleeks was to instruct the jury on the circumstances in which the right to self-defense can be revived, even after an initial act of aggression. 
The facts of this case were not nearly as clear cut as the trial judge would have had them. The evidence showed a lengthy, ongoing interaction with aggressive acts by both parties and an attempt by Fleeks to walk away. It was, therefore, essential for the jury to understand what circumstances would, under the law, revive the right to self-defense after an aggressive act. Counsel’s failure to request such an instruction was ineffective assistance that violated Fleeks’ right to a fair trial and requires reversal. 
5. THE PROSECUTOR COMMITTED MISCONDUCT BY DISPARAGING DEFENSE COUNSEL DURING CLOSING ARGUMENT. TC "THE PROSECUTOR COMMITTED MISCONDUCT BY DISPARAGING DEFENSE COUNSEL DURING CLOSING ARGUMENT." \f C \l "2" 
In closing argument, the prosecutor made in several arguments that maligned the role of defense counsel in violation of Fleeks’ constitutional rights. First, he suggested Fleeks’ attorney was asking the jury to “ignore the actions and the evidence . . . because Fleeks was indisputably dealt a really bad hand in life.” 3RP 1297. Defense counsel did not object. During rebuttal, the prosecutor told that jury that, to suggest the incident was George’s fault for stealing some crack “is awfully akin to saying he deserved it.” 3RP 1353. Defense counsel objected to this “characterization of defense counsel,” but the objection was overruled. 3RP 1353. Next, the prosecutor accused defense counsel of playing to the jury’s prejudices, saying, “No matter how defense tries to play to your prejudice by characterizing Mr. George as an awful, terrible 37-year-old taking advantage of an innocent, weak 19-year-old, those aren’t the facts.” 3RP 1353. Again, there was no objection. But moments later, the prosecutor continued the same theme, arguing the defense’s expert testimony had nothing to do with what happened except “a play for your sympathy.” 3RP 1355. Again, defense counsel objected to the prosecutor “disparaging defense counsel,” but the court overruled the objection. 3RP 1355. 

It is one thing to argue the prosecutor’s account fits the facts better than that of the defense. It is quite another to accuse the defense attorney of ignoring the evidence, misrepresenting the facts, and playing to the jury’s sympathy and prejudice, in apparent defiance of the court’s instructions to the jury that the case was to be decided on the basis of the evidence and the law, not emotions, sympathy, or prejudice. See CP 442.

a.
The state is not permitted to use closing argument to malign defense counsel’s integrity or ethics. TC "a.
The state is not permitted to use closing argument to malign defense counsel’s integrity or ethics." \f C \l "3" 
A prosecutor is a quasi-judicial officer who shares in the duty to ensure that every accused person receives a fair trial. State v. Monday, 171 Wn.2d 667, 676, 257 P.3d 551 (2011) TA \l "State v. Monday, 171 Wn.2d 667, 676, 257 P.3d 551 (2011)" \s "Monday" \c 1 ; State v. Huson, 73 Wn.2d 660, 663, 440 P.2d 192 (1968) TA \l "State v. Huson, 73 Wn.2d 660, 663, 440 P.2d 192 (1968)" \s "Huson" \c 1 . In a fair trial, the accused person benefits from the effective assistance of counsel for his or her defense. State v. Boyd, 160 Wn.2d 424, 434, 158 P.3d 54 (2007). TA \l "State v. Boyd, 160 Wn.2d 424, 434, 158 P.3d 54 (2007)." \s "Boyd" \c 1  Therefore, prosecutors must refrain from attacking defense counsel’s vital and constitutionally mandated role. Bruno v. Rushen, 721 F.2d 1193, 1194-95 (9th Cir. 1983) TA \l "Bruno v. Rushen, 721 F.2d 1193, 1194-95 (9th Cir. 1983)" \s "Bruno" \c 8 .

A prosecutor who subverts or evades the constitutional safeguards protecting the rights of accused persons can render a criminal trial unfair. In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 703-04, 286 P.3d 673 (2012) TA \l "In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 703-04, 286 P.3d 673 (2012)" \s "Glasmann" \c 1 . In reviewing prosecutorial misconduct, courts consider the context of the entire trial. Id. at 704. Prosecutorial misconduct requires reversal of the conviction when the prosecutor’s argument was improper and there is a substantial likelihood the misconduct affected the verdict. Id. at 703-04.

Even when there was no objection at trial, reversal is required when the misconduct was so flagrant and ill-intentioned as to be incurable by instruction. Id. The focus of this inquiry is on whether the effect of the argument could be cured. State v. Pierce, 169 Wn. App. 533, 552, 280 P.3d 1158 (2012) TA \l "State v. Pierce, 169 Wn. App. 533, 552, 280 P.3d 1158 (2012)" \s "Pierce" \c 1  (citing State v. Emery, 174 Wn.2d 741, 759-61, 278 P.3d 653 (2012) TA \l "State v. Emery, 174 Wn.2d 741, 759-61, 278 P.3d 653 (2012)" \s "Emery" \c 1 ). “The criterion always is, has such a feeling of prejudice been engendered or located in the minds of the jury as to prevent a [defendant] from having a fair trial?” Emery, 174 Wn.2d at 762 "Slattery" \c 1 . 

Maligning counsel is prosecutorial misconduct. State v. Lindsay, 180 Wn.2d 423, 432, 326 P.3d 125 (2014) TA \l "State v. Lindsay, 180 Wn.2d 423, 432, 326 P.3d 125 (2014)" \s "Lindsay" \c 1 . Comments by the prosecutor that invite the jury to nurture suspicions about defense counsel’s integrity violate the rights to a fair trial and to effective assistance of counsel. Bruno TA \s "Bruno" , 721 F.2d at 1195; State v. Neslund, 50 Wn. App. 531, 562, 749 P.2d 725 (1988). TA \l "State v. Neslund, 50 Wn. App. 531, 562, 749 P.2d 725 (1988)." \s "Neslund" \c 1  It is therefore blatant misconduct for the prosecutor to disparage defense counsel or defense counsel’s role. State v. Reed, 102 Wn.2d 140, 145, 684 P.2d 699 (1984) TA \l "State v. Reed, 102 Wn.2d 140, 145, 684 P.2d 699 (1984)" \s "State v. Reed" \c 1 ; Bruno, 721 F.2d at 1195. Such improper argument severely damages the defendant’s opportunity to present his case before the jury. Bruno, 721 F.2d at 1195. “Even where the defense counsel does not object to a statement impugning them, Washington courts have found such statements to be so flagrant and ill intentioned that a curative instruction would not have alleviated the prejudicial effect.” State v. Cook, 17 Wn. App. 2d 96, 110, 484 P.3d 13 (2021) TA \l "State v. Cook, 17 Wn. App. 2d 96, 110, 484 P.3d 13 (2021)" \s "Cook" \c 1  (citing Lindsay, 180 Wn.2d at 442-43).

b.
The prosecutor’s arguments unfairly attacked defense counsel’s ethics and implicitly accused him of rule breaking. TC "b.
The prosecutor’s arguments unfairly attacked defense counsel’s ethics and implicitly accused him of rule breaking." \f C \l "3" 
By accusing defense counsel of secretly playing on the jury’s emotions, the prosecutor essentially and improperly maligned defense counsel’s honesty and ethics. In Cook TA \s "Cook" , 17 Wn. App. 2d at 109, the prosecutor maligned defense counsel’s legal ethics, saying, “The defense counsel interview is not looking for the truth, because that’s not what defense lawyers need to know to do their ethical duty to represent their client.” The Cook court continued, “Directly contrasting its own witness’s supposed infallible knowledge of the truth with defense counsel’s supposed disregard of the truth signals to the jury that defense counsel must be lying.” Id. at 110. The comments in this case likewise impugned defense counsel’s legal ethics by accusing him of making arguments in violation of the jury instructions. The prosecutor also contrasted the “facts” and the “evidence” with defense counsel’s plays to sympathy, signaling to the jury, as in Cook, that defense counsel must be lying. 

The prosecutor’s argument in this case is also reminiscent of State v. Warren, 165 Wn.2d 17, 29–30, 195 P.3d 940 (2008) TA \s "Warren" . In that case, the prosecutor told the jury there were a “number of mischaracterizations” in defense counsel’s argument as “an example of what people go through in a criminal justice system when they deal with defense attorneys.” Id. The prosecutor also described defense counsel's argument as a “classic example of taking these facts and completely twisting them to their own benefit, and hoping that you are not smart enough to figure out what in fact they are doing.” Id. The court concluded these comments were “improper because they commented on defense counsel’s role.” Id. In this case, the prosecutor implicitly accused defense counsel of doing something sneaky, playing on emotions and sympathy, and hoping jurors would not notice. The prosecutor made it seem as if the defense were breaking the rules by presenting a defense. 

This case is unlike State v. Chambers, 197 Wn. App. 96, 136, 387 P.3d 1108 (2016) TA \l "State v. Chambers, 197 Wn. App. 96, 136, 387 P.3d 1108 (2016)" \s "Chambers" \c 1 , because here the prosecutor’s argument was not a valid response to the defense strategy; it was an improper attempt to undermine it by illegitimate means. The defense had a legitimate legal argument that Fleeks’ PTSD and other mental health issues affected his perception of the need to use deadly force. See 3RP 1330. The court agreed Cunningham’s testimony was admissible in service of a legitimate defense strategy. 1RP 325. The court would not have admitted it merely to play on the jury’s sympathy for Fleeks’ unhappy childhood. The state essentially was asking the jury to second-guess the court’s decision to admit the testimony and accusing defense counsel of being dishonest about why it was presented. Washington’s courts have repeatedly held it improper for the state to impugn defense counsel’s integrity by accusing counsel of dishonesty. See, e.g., Lindsay TA \s "Lindsay" , 180 Wn.2d at 433-34; State v. Thorgerson, 172 Wn.2d 438, 451-52, 258 P.3d 43 (2011) TA \l "State v. Thorgerson, 172 Wn.2d 438, 451-52, 258 P.3d 43 (2011)" \s "Thorgerson" \c 1 .
Nor was this argument merely an attempt to point out a lack of evidence supporting the defense theory, as in State v. Arntsen, 11 Wn. App. 2d 1062, rev. denied, 198 Wn.2d 1001 (2021) TA \l "State v. Arntsen, 11 Wn. App. 2d 1062, rev. denied, 198 Wn.2d 1001 (2021)" \s "Arntsen" \c 1  (unpublished).
 In that case, the court concluded a similar argument was intended to “implore the jury to rely on the evidence.” That was not the case here. The prosecutor’s argument was not aimed at imploring the jury to rely on the evidence; Cunningham’s testimony was properly admitted evidence the jury could rely on. The closing argument was designed to malign the defense as being dishonest about the reason for Cunningham’s testimony and secretly asking the jury to violate their instructions. 

c.
The improper argument prejudiced Fleeks and requires reversal. TC "c.
The improper argument prejudiced Fleeks and requires reversal." \f C \l "3" 
Fleeks was prejudiced by the prosecutor’s improper argument. First, it was undisputed that George also engaged in aggressive and physically violent behavior. Therefore, the question of who committed the first act of aggression was a critical, yet far from simple, question for the jury. The prosecutor’s suggestion that the defense was trying to break the rules or hoodwink jurors into violating their instructions was likely to make the difference. Additionally, three of the four instances of misconduct occurred during rebuttal, when defense counsel had no opportunity to address or counter them. See Lindsay TA \s "Lindsay" , 180 Wn.2d at 443 (increased prejudicial effect when improper statements made during rebuttal). Finally, the court twice overruled defense counsel’s objections. 3RP 1353, 1355. The court’s reaction did nothing to mitigate the prejudice and, in fact, increased it by giving the prosecutor’s improper argument an “aura of legitimacy.” See State v. Davenport, 100 Wn.2d 757, 764 675 P.2d 1213 (1984). TA \l "State v. Davenport, 100 Wn.2d 757, 764 675 P.2d 1213 (1984)." \s "Davenport" \c 1  The likelihood is great that the prosecutor’s improper argument unfairly disparaging defense counsel’s integrity affected the jury’s verdict, and reversal is, therefore, necessary.
8.
CUMULATIVE ERROR DEPRIVED FLEEKS OF A FAIR TRIAL. TC "8.
CUMULATIVE ERROR DEPRIVED FLEEKS OF A FAIR TRIAL." \f C \l "2" 
Every criminal defendant has the constitutional due process right to a fair trial. U.S. Const. Amend. XIV TA \l "U.S. Const. Amend. XIV" \s "U.S. Const. Amend. XIV" \c 4 ; Const. art. 1, § 3 TA \l "Const. art. 1, § 3" \s "Const. art. 1, § 3" \c 4 . Under the cumulative error doctrine, a defendant is entitled to a new trial when the errors at trial accumulate to deny the accused a fair trial. State v. Venegas, 155 Wn. App. 507, 520, 228 P.3d 813 (2010) TA \l "State v. Venegas, 155 Wn. App. 507, 520, 228 P.3d 813 (2010)" \s "Venegas" \c 1  (citing State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 (2006) TA \l "State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 (2006)" \s "Weber" \c 1 ). Even if this Court should find some of the above-described errors would not alone necessitate reversal, their cumulative effect deprived Fleeks of a fair trial.
This case required the jury to determine Fleeks’ credibility. While there was video evidence of much of the incident, the parties offered competing interpretations of what the motions seen on the video meant in the context of the ongoing altercation. Thus, Fleeks’ credibility was critical. Several errors unfairly, and negatively, impacted the jury’s likely perception of his credibility as well as their willingness and ability to see things from his perspective. The absence of any jurors of color on his panel, the officer’s portrayal of him as “cold-hearted,” Panganiban’s repeated descriptions of George as the defender, the subtle suggestion of dangerousness created by the stationing of an officer directly behind Fleeks while he testified – all these circumstances combined unfairly undermined jurors’ ability to fairly and neutrally assess Fleeks’ defense. Cumulative error also requires reversal of Fleeks’ convictions. 
E.
CONCLUSION TC "E.
CONCLUSION" \f C \l "1" 

For the foregoing reasons, Fleeks asks this Court to reverse his convictions. 
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� The Verbatim Report of Proceedings is referenced as follows:


1RP: Pre- and post-trial motions, sentencing - Dec. 17, 2020, Jan. 11, 12, 13, Feb. 11, Mar. 18, July 23, 2021;


2RP: Jury selection - Feb. 16, 17, 18, 2021; 


3RP: Trial - Feb. 22, 23, 24, 25, Mar. 1, 2, 3, 4, 5, 8, 9, 10, 2021. 


� The court declined to find mitigating factors on several other grounds proposed by defense counsel. 1RP 596-600.


� For the Kent Jury Assignment area, the absolute disparity is greater: 2.79 percent, while the comparative disparity is only slightly lower 34.4. percent. CP 70; Beckett at 10.


� This unpublished decision cited under GR 14.1� TA \l "GR 14.1" \s "GR 14.1" \c 4 �, has no precedential value, is not binding on any court, and is cited only for such persuasive value as the court deems appropriate.


� An unredacted transcript of the interview was admitted for pre-trial purposes as pre-trial exhibit 16. This quote is found at page 33 of the transcript.


� Chief Justice Alexander voted to affirm because he deemed the error harmless. Id.


� This unpublished decision cited under GR 14.1� TA \s "GR 14.1" �, has no precedential value, is not binding on any court, and is cited only for such persuasive value as the court deems appropriate.


� This unpublished decision cited under GR 14.1� TA \s "GR 14.1" �, has no precedential value, is not binding on any court, and is cited only for such persuasive value as the court deems appropriate.
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