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A.
ARGUMENT IN REPLY TC "A.
ARGUMENT IN REPLY" \f C \l "1" 
1.
Admission of the encampment video violated the Confrontation Clause because the primary purpose of the statements was to create evidence for trial. TC "1.
Admission of the encampment video violated the Confrontation Clause because the primary purpose of the statements was to create evidence for trial." \f C \l "2" 

In this appeal, Jerome Taafulisia argues the statements made by his brother during the encampment video were testimonial because the primary purpose includes Lucky and Reno’s intent to assist the police in obtaining statements to use at trial. This argument relied on United States Supreme Court precedent making clear that the primary purpose test is “a combined inquiry that accounts for both the declarant and the interrogator.” Michigan v. Bryant, 562 U.S. 344, 367, 131 S. Ct. 1143, 179 L. Ed. 2d 93 (2011) TA \l "Michigan v. Bryant, 562 U.S. 344, 367, 131 S. Ct. 1143, 179 L. Ed. 2d 93 (2011)" \s "Bryant" \c 8 . In arguing that this Court should, nonetheless, focus solely on James’ purpose in making the statements, the state cites the dissenting opinion by Justice Scalia in Bryant that it is the declarant’s intent that matters. Brief of Respondent (BoR) at 44 (citing Bryant, 562 U.S. at 380-82 (Scalia, J, dissenting). Justice Scalia made clear his view – “the declarant’s intent is what counts” – was in opposition to that of the majority. Mandatory United States Supreme Court precedent therefore supports Taafulisia’s argument, not the state’s.


Perhaps recognizing the thin reed that is a dissenting opinion, the state also claims the Confrontation Clause is of no moment when the statements were admissible under the evidentiary rule allowing adoptive admissions. BoR at 31-33. Perhaps the most obvious flaw in this argument is the United States Supreme Court’s decision in Crawford v. Washington, 541 U.S. 36, 61, 124 S. Ct. 1354, 1370, 158 L. Ed. 2d 177 (2004) TA \l "Crawford v. Washington, 541 U.S. 36, 61, 124 S. Ct. 1354, 1370, 158 L. Ed. 2d 177 (2004)" \s "Crawford" \c 8 . Since 2004, the fact that a statement might meet the criteria for a firmly rooted exception to the general ban on hearsay is of no moment. “Where testimonial statements are involved, we do not think the Framers meant to leave the Sixth Amendment’s protection to the vagaries of the rules of evidence.” Id. at 61. The question, under the Confrontation Clause, is whether the statement was testimonial and, if so, whether there was a prior opportunity for cross-examination. Id. at 68. 

Nevertheless, the state claims the unique nature of the adoptive admissions rule renders the Confrontation Clause inoperative. BoR at 31-33. A true adoptive admission is adopted as the accused’s own statement; obviously one cannot be deprived of the right to confront oneself. But the state’s argument neglects two important aspects of this rule. First, when admitting evidence under the adoptive admissions rule, a trial court does not declare the statements to be those of the accused. Instead, the court determines whether there is evidence from which a reasonable juror could conclude the accused had acquiesced in the statements. If so, the court instructs the jury, as it did here, that it is up to the jury to determine whether the statements may be viewed as being adopted by the accused. CP 94; State v. Hill, 6 Wn. App. 2d 629, 642, 431 P.3d 1044 (2018) TA \l "State v. Hill, 6 Wn. App. 2d 629, 642, 431 P.3d 1044 (2018)" \s "Hill" \c 1 . Therefore, the premise for the state’s argument, that the statements are those of the defendant, rests on a determination by the jury that has yet to be made at the time the statements are admitted. The idea that the statements could be viewed as those of the accused is a legal fiction that may or may not ever come to fruition. It is not an established fact that could remove the statements from the protection of the Confrontation Clause.

The second problem with the state’s argument is that, even before Crawford TA \s "Crawford" , the Ninth Circuit held that adoptive admissions were not automatically exempt from the Confrontation Clause because the statements may have incriminating value independent of whether the defendant adopted the statements as his own. United States v. Monks, 774 F.2d 945, 952 (9th Cir. 1985) TA \l "United States v. Monks, 774 F.2d 945, 952 (9th Cir. 1985)" \s "Monks" \c 8 . That is certainly the case here. James’ statements on the encampment video incriminate Jerome independently of whether Jerome manifested agreement with those statements. 

The state also urges this Court to reject the analogy to Commonwealth v. Cheng Jie Lu, 2019 PA Super 339, 223 A.3d 260 (2019) TA \l "Commonwealth v. Cheng Jie Lu, 2019 PA Super 339, 223 A.3d 260 (2019)" \s "Cheng Jie Lu" \c 3  because it conflicts with United States v. Johnson, 581 F.3d 320, 324-25 (6th Cir. 2009) TA \l "United States v. Johnson, 581 F.3d 320, 324-25 (6th Cir. 2009)" \s "Johnson" \c 8  and three other Washington cases.
 BoR at 49. But Johnson’s conclusion that only the declarant’s intent matters is in direct conflict with Bryant TA \s "Bryant" . Bryant makes clear the primary purpose test encompasses the intent of both parties to the interrogation. 562 U.S. at 367. 

As described in Davis, the issue under the Confrontation Clause is “the primary purpose of the interrogation.” Davis v. Washington, 547 U.S. 813, 823–824, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006) TA \l "Davis v. Washington, 547 U.S. 813, 823–824, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006)" \s "Davis" \c 8  (emphasis added). An interrogation is an exchange between at least two parties who may or may not have the same purpose. The state has provided no binding or persuasive authority that this Court should focus on James’ intent to the exclusion of other parties to the interrogation.

Out of an abundance of caution, this brief also addresses the state’s half-hearted claim that the Confrontation Clause should not apply because these “could well be considered” statements made in furtherance of a conspiracy. BoR at 48. No evidence was presented that the statements made during the encampment video occurred “in the course of and in furtherance of” a conspiracy as would be required for the co-conspirator exception to apply. Bourjaily v. United States, 483 U.S. 171, 175, 107 S. Ct. 2775, 97 L. Ed. 2d 144 (1987) TA \l "Bourjaily v. United States, 483 U.S. 171, 175, 107 S. Ct. 2775, 97 L. Ed. 2d 144 (1987)" \s "Bourjaily" \c 8 .
2.
The state failed to show the veracity or corroboration necessary to a finding of probable cause. TC "2.
The state failed to show the veracity or corroboration necessary to a finding of probable cause." \f C \l "2" 
The state claims the Aguilar-Spinelli
 requirements for probable cause based on an informant’s tip do not apply to probable cause under the privacy act. BoR at 53. In support of this claim the state cites the rejection of the particularity requirement for search warrants found in State v. D.J.W., 76 Wn. App. 135, 145, 882 P.2d 1199 (1994), aff'd and remanded sub nom. State v. Clark, 129 Wn.2d 211, 916 P.2d 384 (1996) TA \l "State v. D.J.W., 76 Wn. App. 135, 145, 882 P.2d 1199 (1994), aff'd and remanded sub nom. State v. Clark, 129 Wn.2d 211, 916 P.2d 384 (1996)" \s "D.J.W" \c 1 . But the state overlooks a critical distinction between the particularity requirement and the basis-of-knowledge and veracity requirements of Aguilar-Spinelli. The particularity requirement is designed to rein in the scope of the intrusion into privacy after the justification for that intrusion has already been established. D.J.W., 76 Wn. App. at 145 (particularity requirement imposed to guarantee that intrusion on one’s person or expectation of privacy extends no further than necessary).

By contrast, the veracity and basis-of-knowledge requirements relate to the amount of evidence necessary to justify an intrusion. By using the term probable cause, the legislature likely intended to import the same quantum of evidence generally required to justify searches and seizures. Additionally, as D.J.W TA \s "D.J.W" . points out, the privacy act specifically notes that particularity may or may not be present, indicating an intent that the constitutional particularity requirement not apply. 76 Wn. App. at 144 (quoting RCW 9.73.090 TA \l "RCW 9.73.090" \s "RCW 9.73.090" \c 4 ’s requirement that an application must contain a statement as to “‘[t]he identity of the particular person, if known’”). By contrast, the legislature used the term “probable cause” to describe the level of belief necessary that criminal activity is afoot. Nothing about the law suggests the legislature intended the term to mean something different in the context of the privacy act or to afford criminal informants more credibility than under search and seizure law. 
As the state acknowledges, the Washington Supreme Court has already determined that the strictures of Aguilar and Spinelli “must be considered” when applying the probable cause requirement of RCW 9.73.020 TA \l "RCW 9.73.020" \s "RCW 9.73.020" \c 4 . State v. Salinas, 119 Wn.2d 192, 199-200, 829 P.2d 1068 (1992) TA \l "State v. Salinas, 119 Wn.2d 192, 199-200, 829 P.2d 1068 (1992)" \s "Salinas" \c 1 . The Salinas court turned to these constitutional standards to define probable cause because the legislature did not offer its own definition. Id. The state’s argument that there is no constitutional protection for one-party consent recordings is beside the point. BoR at 54. The question is not whether the constitution protects against one-party consent recordings. The question is what the legislature meant when it used the term “probable cause.” 

Interestingly, in its attempt to define probable cause, the state also relies on search and seizure cases. BoR at 51 (citing Beck v. Ohio, 379 U.S. 89, 85 S. Ct. 223, 13 L. Ed. 2d 142 (1964) TA \l "Beck v. Ohio, 379 U.S. 89, 85 S. Ct. 223, 13 L. Ed. 2d 142 (1964)" \s "Beck" \c 8 ; Henry v. United States, 361 U.S. 98, 80 S. Ct. 168, 4 L. Ed. 2d 134 (1959) TA \l "Henry v. United States, 361 U.S. 98, 80 S. Ct. 168, 4 L. Ed. 2d 134 (1959)" \s "Henry" \c 8 ; Mallory v. United States, 354 U.S. 449, 77 S. Ct. 1356, 1 L. Ed. 2d 1479 (1957) TA \l "Mallory v. United States, 354 U.S. 449, 77 S. Ct. 1356, 1 L. Ed. 2d 1479 (1957)" \s "Mallory" \c 8 ; Brinegar v. United States, 338 U.S. 160, 69 S. Ct. 1302, 93 L. Ed. 2d 1879 (1949) TA \l "Brinegar v. United States, 338 U.S. 160, 69 S. Ct. 1302, 93 L. Ed. 2d 1879 (1949)" \s "Brinegar" \c 8 ). Even when urging this Court not to apply the constitutional standards, the state cannot avoid citing constitutional cases. This is because it is largely the constitutional caselaw where the term probable cause has been given its meaning. There is no reason to believe that the legislature intended to ignore that meaning. 
When a statute uses a constitutional term, courts understand it as importing the constitutional concept as well. See Henry TA \s "Henry"  v. United States, 361 U.S. 98, 100, 80 S. Ct. 168, 170, 4 L. Ed. 2d 134 (1959). In Henry, the court applied a a federal statute requiring “reasonable grounds,” saying, “The statute states the constitutional standard, for it is the command of the Fourth Amendment that no warrants for either searches or arrests shall issue except ‘upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.’” Id. 
The state’s description of probable cause relies on search and seizure cases decided prior to Aguilar and Spinelli. BoR at 51. There is no reason to assume, as the state implicitly asks this Court to do, that, in drafting this statute, the legislature intended to revert back to historical definitions of probable cause and skip over more recent understandings.


The state appears concerned that the Aguilar-Spinelli test is too hyper-technical for police to employ. There are at least two fatal flaws in this argument. First, the statute at issue here does not call for police to determine probable cause in the heat of action, where a simple, bright-line rule might be needed. Instead, it requires the determination to be made, in writing, by a judge or magistrate. RCW 7.93.090(2). Second, police and magistrates alike have for decades routinely applied the Aguilar-Spinelli requirements in the far-more-common search and seizure context. See, e.g., State v. Jackson, 102 Wn.2d 432, 443, 688 P.2d 136 (1984) TA \l "State v. Jackson, 102 Wn.2d 432, 443, 688 P.2d 136 (1984)" \s "Jackson" \c 1  (Aguilar-Spinelli test continues to apply in Washington). It would be more, not less, confusing, to now declare that probable cause means something different in the context of the privacy act. 

The state cites State v. O’Neill, 103 Wn.2d 853, 875, 700 P.2d 711 (1985) TA \l "State v. O’Neill, 103 Wn.2d 853, 875, 700 P.2d 711 (1985)" \s "O'Neill" \c 1 , for its argument that there is a significant difference between a search warrant and an intercept order under the privacy act. BoR at 54. This may be the case, but O’Neill makes clear the statute is intended to provide greater protection, not less. Unlike a conventional search, a wiretap order “may involve multiple invasions of privacy” and “is not likely to become promptly known to all parties affected.” O’Neill, 103 Wn.2d at 875. Therefore, the court issuing such an order “should exercise all reasonable care consonant with the degree of intrusiveness involved so as to prevent the statutorily authorized process from being abused in any way.” Id. This Court should reject the state’s claim that probable cause means something different and less significant in this case. 
This Court should also reject the state's fallback argument that, even if the Aguilar-Spinelli requirements apply, Reno’s information was sufficient for a finding of probable cause because he corroborated Lucky’s account. BoR at 56. Reno could not fully corroborate Lucky’s account. Reno was not present and did not hear the first phone call Lucky claimed to have from James. 1RP 219, 230-32. His only knowledge of it was what Lucky told him. 1RP 219, 230-32. The state is correct that Reno was present for the second, illegally recorded phone call. BoR at 56. But this is immaterial because the state was careful not to include any information from this illegally recorded call in its application for the order. 1RP 218. Reno’s confirmation of other innocent details such as James’ possession of a .45 caliber firearm, his being homeless and living near Fourth Avenue, and his association with his mother and a white suburban does not corroborate the existence of any criminal activity or provide an independent source of probable cause. See BoR at 57-58. Likewise, Detective Cooper’s investigation and prior knowledge, cited by the state’s brief at pages 58-60, also pertained only to similar innocent conduct. 
Probable cause was lacking here. The information in the application for the intercept order failed to establish Lucky’s veracity or corroboration of non-innocent conduct, as required under the Aguilar-Spinelli framework. 
3.
The state failed to show that normal investigative procedures were unlikely to succeed. TC "3.
The state failed to show that normal investigative procedures were unlikely to succeed." \f C \l "2"  

The state was also required to show that normal investigative procedures have failed, would be unlikely to succeed, or would be too dangerous. RCW 9.83.130 TA \l "RCW 9.83.130" \s "RCW 9.83.130" \c 4 . 

The state attempts to justify the failure to mention the existence of shell casings on the grounds that the casings were unlikely to provide helpful evidence in a reasonable time frame. BoR at 74. But this rationale fails to justify omitting such information from the application. On the contrary, the law requires explaining why normal investigative processes, such as examining the shell casings, would likely be unsuccessful. “[T]he authorizing court must be informed of the reasons the alternatives have been or likely will be inadequate.” State v. Cisneros, 63 Wn. App. 724, 729, 821 P.2d 1262 (1992) TA \l "State v. Cisneros, 63 Wn. App. 724, 729, 821 P.2d 1262 (1992)" \s "Cisneros" \c 1 .
The state also attempts to justify the omission of Bauer’s identification of Juice on the grounds that Bauer was, in the state’s opinion, likely to be mistaken and only identified “a person she thought to be the shooter.” BoR at 73 (emphasis in original). Bauer was, at the time, the only eyewitness who had made an identification. Police could only speculate, as with any witness, about the strength of her identification or whether she was mistaken. But the existence of an eyewitness who had identified the shooter was critical information for assessing whether normal investigation had a reasonable chance of success. 
The state repeatedly claims that eyewitnesses were unable to identify the shooters, while attempting to justify its decision to ignore the fact that one witness (Bauer) did identify the shooter and another (Nguyen) said he would be able to do so. BoR at 66, 71. The state speculates that Nguyen had not, as yet, actually made an identification and might not have been able to do so. BoR at 71. But the state fails to note the reason why Nguyen had not made an identification. Cooper made the decision to apply for the intercept order instead of returning to the hospital show Nguyen a montage. Nothing prevented him from doing so. Follow up with Nguyen was yet another obvious normal investigative procedure that Cooper failed to even mention to the court, let alone explain why it was likely to be unsuccessful.
The trial court found that no witnesses could identify the shooters at the time. CP 16 (Finding of Fact n). This finding is unsupported by the evidence in light of Bauer’s identification and Nguyen’s statement that he could identify the shooters. The trial court’s ultimate conclusion regarding the showing of particular need is undermined by the error of this factual finding. This Court should find the police failed to present evidence that normal investigative procedures would be unsuccessful or too dangerous. Without this erroneous finding, the intercept order is invalid, and the encampment video should have been excluded. RCW 9.73.050 TA \l "RCW 9.73.050" \s "RCW 9.73.050" \c 4 ; RCW 9.73.050.

4.
Weapons unrelated to the shooting were inadmissible under ER 404 TA \l "ER 404" \s "ER 404" \c 4 (b). TC "4.
Weapons unrelated to the shooting were inadmissible under ER 404(b)." \f C \l "2" 

In its response, the state claims that the issues regarding the antique Erma Werke gun and the taser found in the tent where the youngest brother was arrested were not raised under ER 404 TA \s "ER 404" (b), as is argued in this appeal. BoR at 82. This is incorrect. In the written motion, defense counsel moved to exclude this evidence under ER 404(b). CP 31-32.

The state also argues Jerome did not designate to this Court the exhibit photos showing the location of the Erma Werke and the taser in the tent, close to the other firearms. BoR at 77. This is because, even without the photos, counsel believes the record sufficiently establishes the location where they were found and their proximity to the other firearm. 2RP 2294-95, 2301-04. 

The state argues that the other weapons are admissible as res gestae to the encampment video because they are portrayed therein. BoR at 81. This argument should be rejected for at least two reasons. First, as argued above and in the opening brief, the encampment video was inadmissible. But even assuming the encampment video survives the constitutional and statutory obstacles to admissibility, the mere fact that these weapons are portrayed in the video does not explain why they are relevant to material issues at trial or why the danger of unfair prejudice from evidence of unrelated weapons does not outweigh any probative value. 
Res gestae is evidence that “complete[s] the story of the crime on trial by proving its immediate context of happenings near in time and place.” State v. Lane, 125 Wn.2d 825, 831, 889 P.2d 929 (1995) TA \l "State v. Lane, 125 Wn.2d 825, 831, 889 P.2d 929 (1995)" \s "Lane" \c 1  (internal quotation omitted). To claim that the Erma Werke and the taser were res gestae to the encampment video is essentially to admit they are not res gestae to the actual shooting, which occurred three days earlier and in an entirely different location. This Court should reject the state’s res gestae argument. 
B.
CONCLUSION TC "B.
CONCLUSION" \f C \l "1" 

For the foregoing reasons, and for the reasons stated in the opening Brief of Appellant, Jerome Taafulisia asks this Court to reverse his convictions. 
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