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A.
INTRODUCTION TC "A.
INTRODUCTION" \f C \l "1" 

The prosecution asks this Court to triple Jarvis French’s sentence on the grounds that he was on community custody for possessing a controlled substance (PCS) at the time of the offense. This Court should instead affirm the lower court’s calculation of French’s offender score because the community custody term, like the PCS conviction on which it depends, is now void under State v. Blake TA \l "State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021)" \s "State v. Blake" \c 1 .

 

Washington’s sentencing law generally increases the offender score (and therefore the standard sentencing range) for an offense committed during a term of community custody. However, when a prior conviction is void because the underlying criminal statute is unconstitutional, the punishment imposed is also void. Therefore, the court correctly concluded that the community custody point may not be added to French’s offender score. French asks this Court to reject the state’s appeal and affirm the 20-month sentence imposed at the resentencing hearing. 
B.
ISSUE PRESENTED TC "B.
ISSUE PRESENTED" \f C \l "1" 
Under State v. Ammons TA \l "State v. Ammons, 105 Wn.2d 175, 187-88, 713 P.2d 719 (1986)" \s "Ammons" \c 1 ,
 a void prior conviction may not be counted for purposes of calculating the standard sentencing range. Punishment imposed pursuant to a void conviction is likewise void. Did the superior court correctly determine that a community custody term pursuant to a void conviction is likewise void and may not be counted as a point in the offender score?
C.
STATEMENT OF THE CASE TC "C.
STATEMENT OF THE CASE" \f C \l "1" 

When Jarvis French was first sentenced in January 2020, the prosecution agreed his sentence should be the low end of the standard range. CP 97. French had pled guilty to possession of a controlled substance with intent to deliver or manufacture. CP 83-97. He acknowledged his six prior felonies as well as the fact that, at the time, he was serving a term of community custody pursuant to his most recent conviction for simple possession of a controlled substance. CP 96-97. His offender score was calculated as 7, resulting in a standard range of 60 months and one day to 120 months. CP 71. The court imposed the low-end sentence of 60 months and one day. CP 73-74. 

Just over a year later, the Washington Supreme Court held in Blake that the law prohibiting possession of a controlled substance was unconstitutional and void, in violation of due process. French acting pro se, moved for relief from judgment on the grounds that his prior PCS conviction was now void. CP 63. Counsel was appointed and argued French’s offender score had to be reduced from 7 to 5. Supp. CP _____ (Sub no. 39, Motion to Correct Offender Score, May 5, 2021).
 


The prosecution agreed the offender score must be reduced by one, because of the prior conviction. CP 38; RP 6. However, it argued the community custody point should be included regardless of whether the underlying conviction was void. CP 39-42; RP 6. 


The court reasoned that the prior conviction for possession was void and, therefore, “everything coming out of that charge is unconstitutional, including community custody.” RP 8. The court concluded it could not add a point for being on community custody because the charge attached to it is void and, therefore, “It does not exist.” RP 8. The court calculated French’s offender score as 5, resulting in a standard range of 20 months plus one day to 60 months. CP 22. 

The prosecution continued to recommend the low end of the standard range. RP 9. The court imposed the recommended low-end sentence of 20 months plus one day. CP 24. By the time of the resentencing hearing, French had already served 23 months. RP 9. The court therefore ordered his release. RP 9. The prosecution now appeals the determination of French’s offender score. 
D.
ARGUMENT TC "D.
ARGUMENT" \f C \l "1"  

THE COURT CORRECTLY DECLINED TO TRIPLE FRENCH’S SENTENCE BASED ON COMMUNITY CUSTODY IMPOSED PURSUANT TO A VOID CONVICTION. TC "THE COURT CORRECTLY DECLINED TO TRIPLE FRENCH’S SENTENCE BASED ON COMMUNITY CUSTODY IMPOSED PURSUANT TO A VOID CONVICTION." \f C \l "2" 
It is undisputed that French’s prior conviction for PCS is void under Blake and cannot be counted as part of his offender score. CP 38; Blake TA \s "State v. Blake" , 197 Wn.2d at 195; Ammons, 105 Wn.2d at 197-88. Nevertheless, the prosecution claims that the fact of being on community custody pursuant to that conviction should still be used to increase French’s offender score and therefore his punishment. French asks this Court to reject this argument and affirm the trial court’s calculation of the offender score. 
Criminal sentences are generally calculated as the product of two factors: the offense severity and the offender score (based largely on the number of prior felony convictions). RCW 9.94A.517 TA \l "RCW 9.94A.517" \s "RCW 9.94A.517" \c 4 , RCW 9.94A.525 TA \l "9.94A.525" \s "9.94A.525" \c 4 . However, in 1988, the legislature amended the Sentencing Reform Act TA \l "Sentencing Reform Act" \s "SRA" \c 4  to provide that one point should also be added to the offender score whenever the current offense was committed while the offender was already serving a term of community custody. RCW 9.94A.525(19); Laws of 1988, ch. 153, § 12 TA \l "Laws of 1988, ch. 153, § 12" \s "Laws of 1988, ch. 153, § 12" \c 4 . Under the sentencing rubric for drug offenses, an offender score of 3 to 5 results in a standard range of 20 months plus one day to 60 months. RCW 9.94A.517 TA \s "RCW 9.94A.517" . A score of 6 to 9 or more results in a standard range of 60 months plus one day to 120 months. RCW 9.94A.517.
At French’s original sentencing in 2020, his score was calculated as 7 (one point each for 6 prior felony convictions and 1 point for having been on community custody at the time of the offense). CP 71.
In February 2021, the Washington Supreme Court held that the PCS statute, RCW 69.50.4013 TA \l "RCW 69.50.4013" \s "RCW 69.50.4013" \c 4 (1), was unconstitutional and void. Blake TA \s "State v. Blake" , 197 Wn.2d at 195. The court reasoned that the statute “criminalize[s] innocent and passive possession, even by a defendant who does not know, and has no reason to know, that drugs lay hidden within something that they possess.” Id. Therefore, the court held the statute “violates the due process clauses of the state and federal constitutions and is void.” Id. When French was resentenced after the Blake TA \s "State v. Blake"  decision, the superior court correctly removed the community custody point from his offender score because it was void under Blake. See Blake TA \s "State v. Blake" , 197 Wn.2d at 195; Ammons TA \s "Ammons" , 105 Wn.2d at 197-88. 
This Court should affirm for four main reasons. First, because the PCS statute is void, any resulting punishment including community custody is likewise void and cannot be used to enhance a criminal sentence. Second, courts should interpret the law adding the community custody point in the same way as the law adding points for prior convictions. Third, this situation is unlike prior cases involving contempt because the issue here is the interpretation of the sentencing statute, not the court’s jurisdiction. Finally, this court should reject the attempted analogy to escape cases because the community custody point at issue here is a sentencing factor, not an element of a crime, and it was imposed pursuant to a facially unconstitutional statute. 
a. The community custody point cannot be included because punishment imposed pursuant to a void conviction is likewise void. TC "The community custody point cannot be included because punishment imposed pursuant to a void conviction is likewise void." \f C \l "3" 
French’s term of community custody cannot be used to increase his punishment in the instant case because that punishment is void under Blake TA \s "State v. Blake" . A prior conviction which has been determined to be unconstitutional cannot be included in the offender score. Ammons TA \s "Ammons" , 105 Wn.2d at 187-88. That is undisputedly the case for French’s prior PCS conviction.

The Blake TA \s "State v. Blake"  decision also invalidates the sentence imposed pursuant to that conviction. Convictions under unconstitutional statutes “are as no conviction at all and invalidate the prisoner’s sentence.” In re Pers. Restraint of Runyan, 121 Wn.2d 432, 445, 853 P.2d 424 (1993) TA \l "In re Pers. Restraint of Runyan, 121 Wn.2d 432, 445, 853 P.2d 424 (1993)" \s "Runyan" \c 1 . Any penalty imposed pursuant to a void conviction is also void. State v. Markovich, 19 Wn. App. 2d 157, 172, 492 P.3d 206 (2021) TA \l "State v. Markovich, 19 Wn. App. 2d 157, 172, 492 P.3d 206 (2021)" \s "State v. Markovich" \c 1  (citing  TA \l "Montgomery v. Louisiana, 577 U.S. 190, 204, 136 S. Ct. 718, 193 L. Ed. 2d 599 (2016)" \s "Montgomery" \c 8 Montgomery v. Louisiana, 577 U.S. 190, 204, 136 S. Ct. 718, 193 L. Ed. 2d 599 (2016)).
Community custody is part of the sentence, a criminal penalty that is void when the underlying conviction is void. Community custody is a form of post-incarceration supervision, monitored by the Department of Corrections. RCW 9.94A.030 TA \l "RCW 9.94A.030" \s "RCW 9.94A.030" \c 4 (5). Community custody both punitive and rehabilitative in nature. See State v. Ross, 129 Wn.2d 279, 285-86, 916 P.2d 405 (1996) TA \l "State v. Ross, 129 Wn.2d 279, 285-86, 916 P.2d 405 (1996)" \s "Ross" \c 1  (discussing community placement in general).
 When required by statute, community custody is deemed part of the direct consequences of a conviction. Ross, 129 Wn.2d at 285-86.

In a recent unpublished decision, Division Three of this Court recognized that no point may be added for a community custody term that is void under Blake TA \s "State v. Blake" . State v. Guajardo, 18 Wn.App.2d 1001, 2021 WL 2476514, at *14 (2021) TA \l "State v. Guajardo, 18 Wn.App.2d 1001, 2021 WL 2476514, at *14 (2021)" \s "Guajardo" \c 1  (unpublished).
 In Guajardo, the court remanded to strike the community custody point because the community custody was pursuant to a void PCS conviction. Id. 

In another case, the King County Prosecutor’s Office acknowledged that Blake TA \s "State v. Blake"  may affect the community custody point when the community custody was based on a PCS conviction. State v. Moore, ____ Wn. App. 2d _____, 2021 WL 5768981, at *1 n. 3 (no. 81755-8-I, filed Dec. 6, 2021) TA \l "State v. Moore, ____ Wn. App. 2d _____, 2021 WL 5768981, at *1 n. 3 (no. 81755-8-I, filed Dec. 6, 2021)" \s "Moore" \c 1  (unpublished).

 It is of no moment that the sentence was final before the underlying law was held to be unconstitutional. Markovich TA \s "State v. Markovich" , 19 Wn. App. 2d at 172 (citing Montgomery, 577 U.S. at 204 TA \s "Montgomery" ). In State v. Simon, 17 Wn. App. 2d 1077, 2021 WL 2444992 (2021) TA \l "State v. Simon, 17 Wn. App. 2d 1077, 2021 WL 2444992 (2021)" \s "Simon" \c 1  (unpublished), this Court granted a joint motion to remand for the trial court to vacate not only two PCS convictions but also the 12-month community custody term imposed pursuant to those convictions. Id. at *5. The court did so even though the entire sentence, including the community custody term, had already been served. Id. at *2. In short, the court determined that Blake TA \s "State v. Blake"  invalidated not just the PCS conviction, but also the community custody term.
Blake TA \s "State v. Blake"  invalidates not only French’s prior conviction for PCS but also the sentence imposed, including the community custody term. Markovich TA \s "State v. Markovich" , 19 Wn. App. 2d at 172. Like the court in Guajardo TA \s "Guajardo" , this Court should conclude French’s punishment may not be increased based on a now-void punishment imposed for a void conviction. 2021 WL 2476514, at *14. This Court should affirm the trial court’s calculation of the offender score.

b. The statutory context shows the community custody point should not be added when based on a void conviction. TC "The statutory context shows the community custody point should not be added when based on a void conviction." \f C \l "3" 
The plain language of the Sentencing Reform Act TA \s "SRA"  does not address the question presented by this case. Therefore, this Court should reject the prosecution’s argument grounded in the plain language. Brief of Appellant at 6-7. This Court has authority to determine the meaning and purpose of a statute. State v. Sullivan, 143 Wn.2d 162, 174, 19 P.3d 1012 (2001) TA \l "State v. Sullivan, 143 Wn.2d 162, 174, 19 P.3d 1012 (2001)" \s "Sullivan" \c 1 . Appellate review of statutory construction is de novo. In re Det. of Williams, 147 Wn.2d 476, 486, 55 P.3d 597 (2002) TA \l "In re Det. of Williams, 147 Wn.2d 476, 486, 55 P.3d 597 (2002)" \s "Williams" \c 1 . The Court’s fundamental objective in so doing is to determine the intent of the legislature. State v. Alvarez, 128 Wn.2d 1, 11, 904 P.2d 754 (1995) TA \l "State v. Alvarez, 128 Wn.2d 1, 11, 904 P.2d 754 (1995)" \s "Alvarez" \c 1 . Generally, the first source for the intent of the legislature is the plain language of the statute. Lacey Nursing Ctr., Inc. v. Dep’t of Revenue, 128 Wn.2d 40, 53, 905 P.2d 338 (1995) TA \l "Lacey Nursing Ctr., Inc. v. Dep’t of Revenue, 128 Wn.2d 40, 53, 905 P.2d 338 (1995)" \s "Lacey" \c 1 . 

RCW 9.94A.525 TA \s "9.94A.525"  (19) provides, “If the present conviction is for an offense committed while the offender was under community custody, add one point. For purposes of this subsection, community custody includes community placement or postrelease supervision, as defined in chapter 9.94B RCW TA \l "chapter 9.94B RCW" \s "chapter 9.94B RCW" \c 4 .” The statute makes no mention of what should occur when the community custody term is unquestionably void. Thus, the plain language of the statute does not address the issue before this Court.

When interpreting the words of a statute, courts “take into consideration the meaning naturally attaching to them from the context, and to adopt the sense of the words which best harmonizes with the context.” State v. Jackson, 137 Wn.2d 712, 729, 976 P.2d 1229 (1999) TA \l "State v. Jackson, 137 Wn.2d 712, 729, 976 P.2d 1229 (1999)" \s "Jackson" \c 1 . In this case, the context is the larger offender score statute, RCW 9.94A.525 TA \s "9.94A.525" . The greatest part of the statutory language is devoted to explaining how to count prior felony offenses in the offender score. RCW 9.94A.525 TA \s "9.94A.525" . Subsection 19, regarding the community custody point, is the only subsection that does not dictate how to count a prior conviction. 

Statutes are construed as a whole and with consideration of the subject matter and the context in which particular words are used. Port of Seattle v. State, Dep’t of Revenue, 101 Wn. App. 106, 113, 1 P.3d 607, 611 (2000) TA \l "Port of Seattle v. State, Dep’t of Revenue, 101 Wn. App. 106, 113, 1 P.3d 607, 611 (2000)" \s "Port of Seattle v. State" \c 1 . Under the canon of noscitur a sociis, “the meaning of words may be indicated or controlled by those with which they are associated.” Id. Under this canon, subsection 19 should be interpreted in harmony with the rest of the offender score subsections pertaining to prior felony convictions. 
Like subsection 19, the other subsections do not mention what to do when the prior conviction is void. RCW 9.94A.525 TA \s "9.94A.525" . Nevertheless, our state’s precedent makes clear that when a prior conviction is unconstitutional, it may not be included in the offender score. Ammons TA \s "Ammons" , 105 Wn.2d at 187-88. “A void conviction cannot be used to enhance a defendant’s offender score.” Id.
To harmonize the subsections, the same should be true for a void term of community custody. Subsection (19) regarding the community custody point should be interpreted in the same way as the many subsections regarding points for prior convictions. The law should be interpreted as not including a community custody point when the community custody term is void, just as prior convictions are not included when they are void. 
The citation to contempt cases is unavailing because, as the prosecution admitted in its opening brief, the question in this case is one of statutory interpretation. Brief of Appellant at 5-6. Mead School Dist. No. 354 v. Mead Ed. Ass’n, 85 Wn.2d 278, 534 P.2d 561 (1975) TA \l "Mead School Dist. No. 354 v. Mead Ed. Ass’n, 85 Wn.2d 278, 534 P.2d 561 (1975)" \s "Mead School Dist." \c 1 , cited in the opening brief, turns on the scope of the court’s jurisdiction, not, as here, the legislative intent behind the statute. 

Additionally, the question in Mead School District was “whether the fact that the injunction was later adjudged to be invalid excuses the appellants’ allegedly contemptuous conduct.” 85 Wn.2d at 280 (emphasis added). French is not seeking to be excused for violating his community custody – on the contrary, the purpose of the resentencing proceeding was to impose the punishment for it. 

c. Cases involving escape convictions are inapposite because those cases do not involve a void conviction or a facially unconstitutional statute. TC "Cases involving escape convictions are inapposite because those cases do not involve a void conviction or a facially unconstitutional statute." \f C \l "3" 
This case bears little resemblance to State v. Gonzales, 103 Wn.2d 564, 693 P.2d 119 (1985) TA \l "State v. Gonzales, 103 Wn.2d 564, 693 P.2d 119 (1985)" \s "State v. Gonzales, 103 Wn.2d 564, 693 P.2d 119 (1985)" \c 1 , the escape case cited in the opening brief. The false analogy should be rejected.

In Gonzales TA \s "State v. Gonzales, 103 Wn.2d 564, 693 P.2d 119 (1985)" , the court held that, when prosecuting a charge of escape, the prosecution does not bear the burden to prove the constitutionality of the underlying conviction for which the person was confined at the time. Id. at 565. Gonzales was incarcerated for burglary. Id. On appeal from his conviction for escape, he argued the burglary conviction was unconstitutional. Id. Gonzales TA \s "State v. Gonzales, 103 Wn.2d 564, 693 P.2d 119 (1985)"  does not apply in this case for two main reasons. 
First, the question here is the offender score, which is solely a sentencing consideration. By contrast, the underlying burglary conviction in Gonzales was an element of the charged offense. Id. at 566-67 (discussing RCW 9A.76.110 TA \l "RCW 9A.76.110" \s "RCW 9A.76.110" \c 4 ). A better analogy to this case is the sentence enhancement at issue in State v. Holsworth, 93 Wn.2d 148, 607 P.2d 845 (1980) TA \l "State v. Holsworth, 93 Wn.2d 148, 607 P.2d 845 (1980)" \s "Holsworth" \c 1 . The habitual offender proceeding at issue in Holsworth was a way to increase the penalty for the current offense “in a present criminal sentencing process.” Id. at 154. The court determined that an unconstitutional prior conviction could not support a habitual offender finding. Id.
The Gonzales TA \s "State v. Gonzales"  court specifically distinguished Holsworth TA \s "Holsworth"  because the prior conviction in that case was used, not as an element of a free-standing offense, but as a sentencing factor. Gonzales, 103 Wn.2d at 567. The community custody point is also a sentencing factor; it is a means for increasing the punishment for the instant offense “in a present criminal sentencing process.” Holsworth, 93 Wn.2d at 154. It is part of a sentencing proceeding, not an element of a free-standing crime. 

Gonzales TA \s "State v. Gonzales, 103 Wn.2d 564, 693 P.2d 119 (1985)"  is also inapposite for the additional reason that the burglary statute at issue in Gonzales was not facially unconstitutional. The challenge to the underlying offense in that case was an allegation that the guilty plea was not constitutionally obtained. Gonzales, 37 Wn. App. at 253. Thus, the constitutional question applied only to the process by which the guilty plea occurred in that case. There was no allegation that the burglary statute was facially unconstitutional. Id. Here, by contrast, there is no way French could have been convicted of PCS because the statute is facially unconstitutional and void. Blake TA \s "State v. Blake" , 197 Wn.2d at 195.
Punishment pursuant to a void statute is void. Runyan, 121 Wn.2d at 445; Markovich TA \s "State v. Markovich" , 19 Wn. App. 2d at 172. Because the community custody point is a sentencing factor that increases punishment, it may not be added based on a void conviction. This Court should affirm the sentencing court’s decision. 
E.
CONCLUSION TC "E.
CONCLUSION" \f C \l "1" 

For the foregoing reasons, this Court should affirm the sentencing court’s calculation of the offender score. 


DATED this 31st day of January, 2022.
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� State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021)� TA \s "State v. Blake" �.





� State v. Ammons, 105 Wn.2d 175, 187-88, 713 P.2d 719 (1986)� TA \s "Ammons" �.


� A supplemental designation of clerk’s papers was filed on January 27, 2022.


� Community custody is a subset of community placement. State v. Crandall, 117 Wn. App. 448, 451, 71 P.3d 701 (2003).� TA \l "State v. Crandall, 117 Wn. App. 448, 451, 71 P.3d 701 (2003)" \s "Crandall" \c 1 �


� The unpublished decisions discussed in this brief, cited under GR 14.1� TA \l "GR 14.1" \s "GR 14.1" \c 4 �, have no precedential value, are not binding on any court, and are cited only for such persuasive value as the court deems appropriate.
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