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I.  Assignments of Error
1.
The resentencing court erred when it entered an order that the “original judgment and sentence remains in effect” when the original judgment and sentence is void.
2.
The resentencing court erred when it failed to enter the statutorily mandated written findings of fact and conclusions of law to support an exceptional sentence.
II.  Issues Pertaining to the Assignments of Error
1.
Did the resentencing court err when it entered an order that the “original judgment and sentence remains in effect,” when the original judgment and sentence is void because it included constitutionally invalid convictions in the criminal history used to calculate Appellant’s offender score? (Assignment of Error 1)

2.
Did the resentencing court err when it failed to enter the statutorily mandated written findings of fact and conclusions of law to support an exceptional sentence?  (Assignment of Error 2)
III.  Statement of the Case

A.I. met Jacobi Lynn Weekly and his girlfriend, Jasmine Vanguilder, when they struck up a conversation outside of a Lakewood convenience store.  A.I.’s friend, John Ingersoll, invited Weekly and Vanguilder back to his house to hang out.  Ingersoll and Weekly drank alcohol, while A.I. and Vanguilder ingested methamphetamine.  After Ingersoll went to bed, Weekly, Vanguilder, and A.I. engaged in a sexual threesome.  According to A.I., she was coerced into the acts after Weekly assaulted and threatened her and assaulted Vanguilder.  According to Weekly and Vanguilder, A.I. was a willing and consenting participant.  When A.I. finally went home the next day, she told her husband that she had been raped and her husband called the police.  Weekly made a number of telephone calls to Vanguilder while he was in jail awaiting trial, and in the recordings of those calls he discussed Vanguilder’s testimony and asked her to contact A.I. and Ingersoll about their testimony.
  

The State charged Weekly with two counts of second degree rape (alleged victim A.I.), one count of second degree assault (alleged victim Vanguilder), and three counts of witness tampering (alleged victims A.I., Ingersoll, and Vanguilder).  (CP 1-2)  The State also alleged that the crimes against Vanguilder were domestic violence offenses.  (CP 1-2)  The jury found Weekly guilty as charged.  (CP 3-11)  
Weekly was sentenced using an offender score of 19 to 23 points.  (CP 44, 50)  His offender score calculation included six points for prior convictions for unlawful possession of a controlled substance (UPCS).  (CP 43-44, 48-49)  The court sentenced Weekly to an exceptional sentence of 340 months to life, based on its finding that “the defendant has committed multiple current offenses and the defendant’s high offender score results in some of the current offenses going unpunished.”  (CP 50, 53, 169-70)

Weekly appealed.  (CP 65, 66)  In an unpublished opinion, this Court affirmed Weekly’s convictions but found that, pursuant to State v. Blake, Weekly’s offender score improperly included 6 points for unconstitutional prior UPCS convictions.  (CP 91, 104-05; Opinion at 1, 14-15)  This Court remanded Weekly’s case for resentencing with a directive that “the trial court must strike the unconstitutional prior convictions from Weekly’s offender score and resentence him with the corrected offender score.”  (CP 105; Opinion at 15)
Weekly’s offender score without the unconstitutional UPCS convictions was still over 9 points.  (RP 11, 21)  The resentencing court considered Weekly’s request for a standard range sentence, but ultimately imposed the same exceptional sentence as originally imposed.  (RP 21-23, 26-30; CP 108-25, 176)  Weekly timely appealed.  (CP 182-85)
IV.  Argument and Authorities
A.
The resentencing court erred when it entered an order stating that the “original judgment and sentence remains in effect” when the original judgment and sentence is void.
The original Judgment and Sentence entered on July 12, 2019, is void, and was not corrected or amended on remand and now contains facially inaccurate information about Weekly’s criminal history and offender score.  Weekly’s case should be remanded for entry of a new Judgment and Sentence or alternatively for an order amending or correcting the original Judgment and Sentence.
In State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021), our State Supreme Court held that Washington’s possession of controlled substances statute violates the state and federal due process clauses “because it criminalizes wholly innocent and passive nonconduct on a strict liability basis.”  197 Wn.2d at 193.  Because the statute is unconstitutional, convictions pursuant to it are void.  Blake, 197 Wn.2d at 186, 195; State v. French, 21 Wn. App. 2d 891, 896-97, 508 P.3d 1036 (2022).  Prior convictions based on a constitutionally invalid statute may not be considered when a sentencing court calculates an offender score.  State v. Ammons, 105 Wn.2d 175, 187-88, 713 P.2d 719 (1986).

When a court includes a prior conviction in an offender score, and that prior conviction is constitutionally invalid, the sentence must be vacated and a new sentencing hearing held.  State v. Jennings, 199 Wn.2d 53, 67, 502 P.3d 1255 (2022); State v. Markovich, 19 Wn. App. 2d 157, 174, 492 P.3d 206 (2021), review denied, 198 Wn.2d 1036 (2022). 

Where a sentence is vacated, it “no longer exists as a final judgment on the merits,” and the court must independently determine the appropriate sentence.  State v. Harrison, 148 Wn.2d 550, 561-62, 61 P.3d 1104 (2003).  The prior judgment and sentence that relied on the void conviction is invalid; therefore, there is no final judgment on the merits that remains.  See State v. Delbosque, 195 Wn.2d 106, 126, 456 P.3d 806 (2020) (citing State v. Amos, 147 Wn. App. 217, 224 n.1, 195 P.3d 564 (2008) (“remand for resentencing renders the prior judgment and sentence void”); Harrison, 148 Wn.2d at 562 (“the original sentence no longer exists as a final judgment on the merits”)).
Furthermore, pursuant to RCW 9.94A.500(1), a sentencing court is obligated to “specify the convictions it has found to exist” and make this finding “part of the record.”  The criminal history section of the judgment and sentence must accurately reflect the convictions used for purposes of calculating the offender score.  RCW 9.94A.525.  The offender score is facially a part of the judgment and sentence.  In re Pers. Restr. of Goodwin, 146 Wn.2d 861, 867, 50 P.3d 618 (2002).
In this case, the original Judgment and Sentence is void, and is facially inaccurate in its recitation of Weekly’s criminal history and offender score.  But the resentencing court did not enter a new Judgment and Sentence, nor did it enter an order correcting or amending the original Judgment and Sentence.  Instead, the resentencing court signed a document titled “Order denying Sentence Adjustment Pursuant to Blake.”  (CP 175-76)  In this order, the resentencing court explained that it had dismissed and disregarded all of Weekly’s “Blake-affected convictions,” but determined that “the sentence originally imposed in this case should be the sentence that remains in place[.]”  (CP 176)  The order concludes:  

[image: image1.png]1. IT IS HEREBY ORDERED that the sentence imposed on the defendant originally is
not adjusted by this court after removal of Blake-affected convictions;
(NO-ADJUSTMENT TO SENTENCE)
2. IT IS FURTHER ORDERED that all terms of the Judgment and Sentence dated Jully
12, 2019, shall remain in full force and effect.

(ORIGINAL JUDGMENT AND SENTENCE REMAINS IN EFFECT)




(CP 176)  
The order states that the “original judgment and sentence remains in effect,” but the original Judgment and Sentence is void.  There is nothing in the record to reflect that the Judgment and Sentence is no longer accurate, and nothing in the record to reflect Weekly’s correct criminal history and offender score.  Weekly’s case must be remanded to fix this error.
B.
The resentencing court erred when it failed to enter the statutorily mandated written findings of fact and conclusions of law to support an exceptional sentence.

A sentencing court is required by statute to enter written findings and conclusions when it imposes an exceptional sentence outside the standard range.  The lower court here twice failed to enter written findings of fact and conclusions of law in support of Weekly’s exceptional sentence, which requires that this case be remanded once again.

At his first sentencing hearing, the trial court imposed an exceptional sentence by ordering that Weekly’s concurrent sentences for the witness tampering counts be served consecutively to the concurrent sentences for the rape and assault counts.  (CP 50, 53, 159-60, 167,169)  The sentence was authorized by RCW 9.94A.535(2)(c), which allows a trial court to impose an aggravated exceptional sentence when “the defendant has committed multiple current offenses and the defendant’s high offender score results in some of the current offenses going unpunished.”  

At the first sentencing hearing, the trial court explained why it agreed with the State’s request for an exceptional sentence on this basis:

Counts 4, 5 and 6, the witness tampering, that was, to me, an additional indicator of Mr. Weekly’s utter contempt for authority in the system and his willingness to do anything whatsoever to subvert all of that.  I do think that he had nothing to lose.  He was going to get the same sentence, as I have just suggested, if he had done it or not done that. I do think that tells us that he is not -- there is a fair basis for an exceptional sentence, and so I will make it 60 months on those three, each concurrent, but the three of them will be consecutive to 1, 2, 3.

(CP 169)  However, the court never entered written findings of fact and conclusions of law.  

In Weekly’s first appeal, he asserted that the trial court erred in failing to enter written findings of fact and conclusions of law in support of the exceptional sentence, and the State conceded error.  (CP 105; Opinion at 15 fn. 2)  In its unpublished opinion, this Court stated that “[w]e need not address this issue because we reverse Weekly’s sentence and remand for resentencing.”  (CP 105; Opinion at 15 fn. 2)  

On remand, the resentencing court imposed the same exceptional sentence, stating:

the fact that we changed the offender score because of the effect of the Blake case, in this particular case, anyway, doesn’t change my view as to what the sentence is.  …  I did what I did very intentionally, and nothing that I have heard has changed that.  So I’ll adhere to the sentence we had before except, of course, to change the offender score.

(RP 29)  The court briefly noted that the exceptional sentence was “based on the free crimes aggravator,” but made no other statement related to that finding.  (RP 31)  The prosecutor noted that “findings of facts and conclusions of law will probably be appropriate for the basis of the exceptional sentence.”  (RP 30)  However, no written findings and conclusions were presented or entered.  This was error because written findings to support an exceptional sentence are mandatory.

The Sentencing Reform Act imposes a mandatory duty on the trial court to enter written findings of fact and conclusions of law whenever it imposes an exceptional sentence in a criminal case.  RCW 9.94A.535 expressly provides: “Whenever a sentence outside the standard sentence range is imposed, the court shall set forth the reasons for its decision in written findings of fact and conclusions of law.”  (Emphasis added.)

The trial court’s duty to enter written findings and conclusions when imposing an exceptional sentence is a mandatory duty that may not be circumvented.  State v. Friedlund, 182 Wn.2d 388, 395, 341 P.3d 280 (2015).  

A court’s oral ruling cannot satisfy the mandate of the statute.  To permit a court’s verbal reasoning to substitute for written findings ignores the statute.  Friedlund, 182 Wn.2d at 395.  “[A] trial court’s oral or memorandum opinion is no more than an expression of its informal opinion at the time it is rendered.  It has no final or binding effect unless formally incorporated into the findings, conclusions, and judgment.”  Friedlund, 182 Wn.2d at 395.  A written judgment and sentence, by contrast, is a final order subject to appeal.  Friedlund, 182 Wn.2d at 395.  Allowing a trial court to rely solely on its oral ruling would “deprive defendants of the finality accorded by the inclusion of written findings in the court’s formal judgment and sentence.”  Friedlund, 182 Wn.2d at 395.

Allowing courts to ignore the written findings requirement would also run contrary to the SRA’s explicit statutory purpose of “mak[ing] the criminal justice system accountable to the public.”  RCW 9.94A.010.  Without written findings, the Sentencing Guidelines Commission and the public at large could not readily determine the reasons behind exceptional sentences, greatly hampering the public accountability that the SRA requires.  Friedlund, 182 Wn.2d at 395.

The remedy for a trial court’s failure to enter written findings of fact and conclusions of law to support an exceptional sentence is to remand the case for entry of those findings and conclusions.  Friedlund, 182 Wn.2d at 395.  Here, the resentencing court imposed an exceptional sentence but never entered written findings of fact and conclusions of law as required by the SRA and the policies it embodies.  Friedlund, 182 Wn.2d at 394-95; RCW 9.94A.535.  The remedy is to remand the case to the trial court for entry of those written findings and conclusions and to correct the Judgment and Sentence.  Friedlund, 182 Wn.2d at 395.

V.  Conclusion

Weekly’s case should be remanded for entry of a new Judgment and Sentence or orders that accurately reflect his criminal history and offender score, and for entry of written findings explaining the imposition of an exceptional sentence.
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� This summary of the underlying facts are taken from this Court’s unpublished opinion in Weekly’s first direct appeal, Case No. 53583-1.  A copy of the Opinion is contained in the Clerk’s Papers at CP 89-107.


� A copy of the transcript from the first sentencing hearing is contained in the clerk’s papers at CP 127-74.
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